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MINISTRY OF LABOUR 

NOTIFICATION 

New Delhi, the 5th August 1963 

S.R.O. 1590/ — In pursuance ot section 17 of the Industrial Disputes Act, 1947 
(XIV of 1947), the Central Government publishes the following award of the 
Industrial Tribunal, Bombay, in the Industrial dispute between the Bombay Port 
Trust and its employees. 

BEFORE MR. S. H. NAIK, INDUSTRIAL TRIBUNAL, BOMBAY 
Reference (IT-CG) No. 2 of 1962 
ADJUDICATION 

Between 

The Bombay Port Trust, Bombay 
And 

Its employees 

In the matter of compensatory allowance, reinstatement of Shri S. B. Ansurkar, 
demotion of crane drivers, retirement and retrenchment benefits, etc. 

Appearances: 

Mr. J. P. Thacker with Mr, N. K. Petigara of M/s Mulla & Mulla, Solicitors 
for the Bombay Port Trust. 

Mr. S. S. Kavalekar with Dr. S. G. Patel and Mr. S. B. Ansurkar, Secre- 
tary and Asstt. Secretary respectively of the Bombay Port Trust 
Employees’ Union for the employees, 

AWARD 

This is a reference made by the Central Government under section 10(1) (c) 
of the Industrial Disputes Act, 1947. The reference relates to a dispute raised 
by the Bombay Port Trust Employees’ Union (hereinafter called the Union) on 
behalf of the workmen in the Engineering Department of the Bombay Port Trust 
(hereinafter called the Port Trust). The dispute concerns nine demands made 
by the Union which have been set out in the schedule annexed to the order of 
reference. The Union alleges that most of the demands made by it arose out of 
certain unfair labour practices adopted by the Port Trust and they are not 
intended to secure any fresh benefits to the workmen concerned. It states that 
the dispute could not be settled on account of the unreasonable and unbending 
attitude of the Port Trust authorities to sit and discuss across the table the points 
of difference and their refusal to participate in the conciliation proceedings. 

2. The Port Trust has denied the above allegations. It states that during 
the period of the last World War the port of Bombay was free from any major 
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labour trouble as Government had declared the port transport as an essential 
service. After the cessation of the hostilities, it is alleged, labour troubles began 
and the workers used to Stop work at frequent intervals on flimsy grounds and 
paltry excuses. The Port Trust has produced a statement (Appendix 1 to its 
written statement) to show that the employees concerned in this dispute had 
stopped work for short or long intervals on not less than 15 different occasions 
from the 22nd July 1946 to the 3lst August 1950. There was a long drawn out 
strike by the workers of the Engineering Department which commenced on the 
24th December 1947 and continued till the 8th February 1948 because the Port 
Trust refused to grant certain holidays demanded by the Union. During the 
continuance of the strike, it is alleged, the workers resorted to violence, and it 
was feared that there would be even acts of sabotage, and therefore, military 
aid had to be requisitioned. 

8. Soon after the strike was withdrawn the cranemen started adopting ‘go- 
slow’ tactics and other workmen of the Hydraulic Establishment and workshops 
refused to work overtime when asked to do so. As a result of a discussion which 
the Chairman of the Port Trust had with the Union representatives normal 
working was restored. Again after a period of about 4—5 months, it is alleged, 
the crane drivers resorted to 'go-slow’ tactics in November 1948, because one of 
the crane drivers who was inefficient and careless and who was working his 
crane in a dangerous way, inspite of repeated warnings, was served with a? 
notice of discharge. 

4. Night-shift working was started from the 1st January 1949 and the Chief 
Engineer of the Port Trust framed certain rules for working of the crane drivers 
by rotation at different berths. Dissatisfied with the new system of work all the 
crane drivers went on strike on the 30th March 1949. But they themselves were 
not agreed on their demand. The drivers in the Alexandra Dock wanted daily 
rotation whereas those in the Princess and Victoria Docks did not desire any such 
change and therefore the original system of work had to be restored. 

5. A committee consisting of the representatives of the Port Trust and the 
Union appointed to suggest ways and means for the smooth working of the 
Incentive Bonus scheme analysed the cause of the reduced out put in their 
meetings held on the 10th March and 1st April 1949. The question of "speed 
money’’ which used to be paid to crane drivers was discussed and the Stevedores’ 
Association agreed to induce its members not to pay any “speed money” to the 
crane drivers for a fortnight from the 1st April. The crane drivers replied by 
indulging in their usual ‘go-slow’ policy, 

6. There was a good deal of congestion in the docks by about the middle of 
June 1949 and the situation became to serious that the Secretary to the Govern- 
ment of India, Ministry of Transport, had to come down to Bombay to examine 
the causes of congestion. As a result of the discussion that he had with all 
concerned it was decided to introduce a third shift for discharging food grains 
and to extend the hours of work from 12.30 a.m. to 3.30 a.m. in the case of 
general cargo, as was the case prior to the 1st January 1949, and pay overtime 
to the workmen for such extended hours of work. The Union refused to work 
overtime for two hours and the crane drivers refused to work the third shift. 

7. The situation, it is stated, continued to grow worse and therefore Mr. Jalesh- 
war Prasad, the then Chief Labour Commissioner (Central) had to come down 
to Bombay on the 12th July 1949. He held several conferences with the repre- 
sentatives of labour and the Port Trust when the Union submitted demands re- 
garding (a) classification of crane drivers (b) free housing (c) minimum outturn 
bonus of Rs. 23 per month (d) promotion of nowaganies to the posts of crane 
drivers (e) speed meney, (f) appointment of night relivers and (g) grant of 
special compensatory allowance for loss of overtime. He came to the conclusion 
that the work of the cranemen had very much deteriorated since 1946 and 1947 
and there was no doubt that the workers had adopted a ‘go-slow’ policy. How- 
ever, in order to have a contented labour force and to ensure peace and har- 
mony In the working of the port he made certain suggestions on the demands 
made by the Union which were graciously accepted by the Chairman. The 
accepted proposals were embodied as terms of a settlement reached between the 
parties on the 18th July 1949 which was later on accepted and affirmed by a 
Resolution of the Trustees, Some of the demands in this reference are based 
upon this agreement and that is why the Union alleges in the statement of 
claim that by raising this dispute the Union does not seek to secure any new oi 
fresh advantages to the workers. The Port Trust, on the other hand, maintains 
that up to July 1949 it had to follow the policy of appeasing the crane drivers 
and other members of the Hydraulic Establishment which has proved detrimental 
to discipline among the workers. It states that the cranemen occupied a key 
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position in the working of the port and that is why they could dictate their own 
terms. 

8. When there was congestion in the docks in the middle of June 1949 the 
authorities concerned held consultations and decided, as stated above, to intro- 
duce a third shift. This third shift is manned by purely casual labour and the 
cranemen employed therein are outsiders, who have had the experience of 
working in the port of Karachi. This third shift has served as a safety valve 
and a convenient weapon in the hands of the Port Trust to hold its own against 
the Union which, prior to the introduction of the third shift, used to dictate its 
own terms. 

9. In adjudicating upon the present demands we have to bear in mind the 
above background of tile present dispute and the circumstances under which 
the agreement dated the 18th July 1949 came to be entered into. 

10. The Union contends that the Port Trust refused to participate in the 

conciliation proceedings regarding 3 out of the 9 demands referred to me for 
adjudication and, therefore, the Conciliator reported failure of his precedings ti 
Government and, with regard to the remaining, they participated because the 
Government of India wanted them to participate in the conciliation proceedings, 
but their participation was only to tell the conciliator that what they did was 
right and Just and that they could go no further. With regard to demands Nos. 1 
to 3 Mr. Thacker has raised a preliminary objection on behalf of the Port Trust. 
He states that these 3 demands were not included in the set of demands made 
by the Union in their letter dated the 12th February 1951 and that the Regional 
Labour Commissioner (Central) did not discuss these demands with the Port 
Trust authorities. He states further that the Port Trust is not aware of the 
conciliator having submitted a report to Government about his failure to bring 
about a settlement on these 3 demands and he did not send a copy of his report 
to the Port Trust. Mr. Thacker, therefore, contends that Government had no 
material before them to apply their mind to the consideration of demands Nos. 1 
to 3 and, therefore, the reference of those demands to this Tribunal for adjudica- 
tion Is not valid. < 

11. In its letter Ex. B-9 dated the 10th January 1951 sent by the Union to the 
Regional Labour Commissioner the Union referred to the first 3 demands and 
stated that the Port Trust had refused to discuss those demands with the Union 
representatives. The Union, therefore, requested the Rgional Labour Commis- 
sioner to refer the dispute to Government. In the concluding portion of its letter 
Ex. B-9/12 dated the 12th February 1951 to the Regional Labour Commissioner the 
Union stated that it had already referred to him demands Nos. 1 to 3 in its 
earlier letter. The Regional Commissioner in his letter dated the 20th March 
1951 addressed to the Union stated that he had submitted a special report to 
Government with regard to demands Nos, 1 to 3 after making the necessary in- 
quiry into the matter in accordance with, the orders of Government. It is clear 
from this report (Ex. B-9/12) that the Chairman of the Port Trust was not inclined 
to consider any of the demands made by the Union as he thought that what 
he had done was right and proper. Government had, therefore sufficient material 
before it including the special report made by the Regional Commissioner to 
apply its mind to the demands made by the Union. 

12. If a Conciliation Officer is not able te induce the parties to come to a 
settlement after doing all that is necessary for the purpose he has to submit a 
report to Government under sub-section 4 of section 12 of the Industrial Dis- 
putes Act, 1947, setting forth inter alia the reasons on account of which in his 
opinion, a settlement could not be arrived at. If on consideration of such report, 
Government is satisfied that there is a case for reference to a Tribunal, it may 
make such reference under sub-section 5 of that section. 

13. The evidence adduced in this case shows that the conciliator had submitted 
a report as required by the above sub-section. Government is not required to 
state in writing, before making a reference, that it has considered the report 
made by the Conciliation Officer. All that need be proved is that Govern- 
ment had before them the report made by the Conciliation Officer under sub- 
section 4 and, if that is proved, and if the reference is made, it must be pre- 
sumed that Government had considered the report. There is, in my opinion, no 
substance in the preliminary objection raised by Mr. Thacker. 

14. Having disposed of the Preliminary objection raised on behalf of the 
Port Trust, I shall now proceed to adjudicate upon the demands made by the 
Union, 
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DEMAND NO. 1. 

“Fresh conditions should not be imposed for payment of special compensatory 
allowance to crane drivers and the allied staff.” 

With effect from the 1st January 1949 the Port Trust introduced a second shift 
in the docks. With the introduction of the second shift the dock working hours 
were fixed as under: — 

I Day Shift: — 8 A.M. to 12 Noon and 1 P.M, to 5 P.M. 

II Night Shift:— 5-30 P.M. to 8.30 P.M. and 9 P.M. to 12 Midnight. 

This arrangement resulted in a reduction of the overtime work that was being 
done by a number of categories of workmen mainly in the Hydraulic establish- 
ment including the crane drivers and consequently there was a reduction in their 
total earnings. In order to make up for the fall in the earnings of these workmen 
the Union demanded a special compensatory allowance. The Port Trust granted 
this allowance on certain conditions. One of the conditions was that the allow- 
ance would be withdrawn if a workman refused to do overtime work. The 
Union alleges that this condition was not acceptable to it as it was opposed to 
modern trends in labour management. The Union states further that the crane 
drivers had been in the first instance denied the benefit of the special compen- 
satory allowance and it was only when the Union intervened that it was extend- 
ed to the crane drivers also, The Union states that in the first week of Novem- 
ber 1949 the Port Trust attached a new condition to the grant of the special 
compensatory allowance by directing that if an employee eligible for special com- 
pensatory allowance, does overtime work in any month, he would draw the 
actual overtime allowance earned or the compensatory allowance whichever was 
greater. The Union complains that this new condition imposed by the Port 
Trust virtually amounted to a denial of the benefit of the special allowance 
which according to it, did not fully compensate the workmen concerned for the 
loss they sustained on account of the introduction of the second shift. It states 
further that special compensatory allowance was granted to the crane drivers 
as a result of an agreement brought about by the Chief Labour Commissioner 
and there was no mention of any such condition in the agreement as was later 
imposed by the Port Trust. The Union, therefore, prays that this new condition 
should not be Imposed. 

15. In order to decide the issue raised by demand No. 1 it is necessary to 
have a brief survey of events that preceded the grant of the special compensatory 
allowance. The workmen concerned with this demand are cranemen and mem- 
bers of the allied staff in the Hydraulic establishment such as fitters, nowaganies, 
mazdoors, hoistmen, boiler-makers, etc. Prior to the introduction of the second 
shift on the 1st January 1949 cranemen in the day shift used to do over time 
work on week days for 1 hour in the morning and for half an hour in the even- 
ing, Work done after 1 P.M. on Saturdays and work done on Sundays and holi- 
days used to be treated as overtime and paid as such. Cranemen in the night 
shift used to do over time work for 2 hours before and for half an hour after 
the night shift. The crane drivers booked for the whole night shift from 7.30 
P.M. to 3-30A.M. used to be given 3 hours stand by over-time from 3-30 a.m. 
to 8.30 A.M. Besides, prior to the 1st January 1949 crane drivers were expected 
to work from 8 A.M, to 6 P.M. the next day at least 3 times in a week. Thus, 
they had to work continuously for 34 hours at a stretch three times a week, 
This system of working was obviously detrimental to the healtlf and well being 
of the workers but the Port Trust states that whenever the question of revising 
the hours of work was taken up it was opposed by the Union on the ground that 
it would curtail their over time earnings, 

16. As a result of the discussion that the Chairman of the Port Trust had with 
the President of the Union and the Chief Labour Commissioner (Central) on the 
21st June 1948 it was agreed that the scales of pay for Hydraulic Crane Drivers 
should be provisionally fixed as follows:— 

35 Cwt. Crane Drivers . . Rs. 50-2-70. 

5 and 8 ton Crane Drivers. . Rs. 60 — 2J — 75 — 3—90. 

In this connection it is important to remember that the cranemen working under 
the Calcutta Port Trust had at this material time only one scale of pay for all 
the cranemen which was much lower than what this Port Trust agreed to. 
Furthermore, the Port Trust had from 1943 revised the scales of pay of crane 
drivers from time to time and had prescribed a scale of Rs. 40 — 2—50 and Rs, 45 — 
2 — 55 from 1st May 1946 for the two categories of cranemen referred to above 
(Ex. A-7). The Chairman agreed to accept the two higher scales given above 
on the distinct understanding that the new scales would be in final ssttlement of 
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a claim for revised scales of pay put forth by the cranemen and the piospective 
loss of over time work which was likely to result from the introduction of the 
II shift from the 1st January 1949 The Chairman made this position quite clear 
in the conference held with the representatives of the Union both on the 21st June 
and 26th July 1948 and added that he had fixed the scales of pay for the crane- 
men m view of the loss of over-time earnings which they would suffer on the 
introduction of the II shift with effect from the 1st January 1949 

17 The Union accepted the revised scale of pay but stated that they were in 
adequate and the Port Trust should improve upon it sometime m future It, how- 
ever, pleaded that the revised pay scales of crane drivers should be brought into 
operation with retrospective effect from the 1st January 1947, as the pay scales 
of other workmen had been given effect to from that date and not from the 1st 
January 1949 l e the date of introduction of the II shift During the course of 
the correspondence that followed on this question various alternatives were sug- 
gested to the Union but they were not accepted by them Eventually, the Chief 
Labour Commissioner with whom the matter was discussed by the Chairman 
suggested that the revised pay scales for crane drivers should be brought into 
effect from the 1st January 1947 Although the Chairman thought that there 
was no justification for acceptmg that suggestion, he proposed to the Trustees 
that it might be accepted as a gesture of goodwill to create a favourable atmos- 
phere for the operation of the Incentive Bonus Scheme and to avert the threat- 
ened strike of the dock labourers The Trustees accepted the Chairman’s recom 
mendations in their meeting held on the 28th September 1948 

18 The Union insisted that the Incentive Bonus Scheme as applied to crane 
drivers should be introduced simultaneously with the II shift There was some 
controversy between the Union and the Port Trust on this question Ultimately 
in October 1948 Government of India appointed a Conciliation Board to go into 
the question of the introduction of the Incentive Bonus Scheme and double shift 
working by the crane drivers At their mstance a settlement was reached bet- 
ween the fort Trust and the Union on 13th November 1948 by which the Trustees 
agreed to apply the Incentive Bonus Scheme to the crane drivers with certain 
modifications in regard to the output m excess of the “Datum Line Tonnage” on 
a percentage basis The Port Trust also agreed to introduce the II shift and the 
Incentive Bonus Scheme as modified under the settlement from the 1st January 
1949 simultaneously Double shift working was accordingly started with effect 
from the 1st January 1949 in conjunction with the Incentive Bonus Scheme 

19. The allied staff In the Hydraulic Establishment such as fitters, nowganies, 
mazdoors, hoist men, boiler makers etc , were not included in the Incentive Bonus 
Scheme as they were not directly concerned with the loading and unloading of 
cargo. But their hours of work had to be regulated to fit In with the changed 
hours of work introduced by the II shift Due to the changed hours of work 
Introduced from 1st January 1949 under the II shift the workmen referred to 
above lost some of their over-time earnings. The Umon, therefore, made 
a grievance of this to the Chairman of the Port Trust (Ex. B-10). The 
Chairman put up a note on the 7th March 1949 in which he pointed out that both 
the Chief Engineer and the Chief Labour Officer were agreed that the above 
mentioned workmen had suffered in their earnings as a result of the two shift 
working and, therefore, they should be paid a special allowance to reimburse them 
for their loss in their overtime earnings The Chairman pointed out further 
that the Chief Labour Commissioner with whom the matter was discussed had 
taken the same view The Chairman, therefore, recommended the following 
amounts as “Special Compensatory Allowance” to the different categories of 
workmen. 

Hoist men Rs. 6 per month. 

Nowganies and Muccadams Rs. 11 per month. 

Labourers Rs 10 per month 

Chain boys Rs 8 per month. 

Fitters Rs 20 for those whose pay was between Rs. 55 to 75. 

Rs 25 for those whose pay was between Rs. 75 to 100. 

Rs 30 for those whose pay was between Rs. 100 and over. 

The Trustees accepted the above recommendations in their meeting held on 
the 26th April 1949 and sanctioned the grant of the Special Compensatory Allow- 
ance from the 1st January 1949 on the following conditions: — - 

(1) It will be admissible only to those who were engaged on the work re- 
ferred to for a period of not less than 6 months prior to 1st January 
1949, 
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(2) The allowance will be paid only while on duty and will not form 

£ art of pay for purposes of Provident Fund, Special Contribution, 
eave Allowance, Over-time, etc. 

(3) It will cease in the case of a workman who 1 b promoted to a higher 
post or is transferred to any other section in which the conditions 
of work are different. 

(4) It will be liable to be withdrawn if a workman refuses to do over time 
work in the morning between 7 and 8 and at any other time, if and 
when required. 

The above decision of the Port Trust was conveyed to the Union by a letter 
dated the 31st May 1949. The letter made it clear that the Special Compensatory 
Allowance was admissible only to certain specific number of the then existing 
men in the relative sections and no new entrants would be entitled to it. The 
Union, while accepting the Trustees' decision, pointed out that the allowance 
granted to hoistmen, muccadams and chain boys were not adequate and that 
over time work should not be compulsory. It suggested that the allowance 
should be admissible to every worker who was in employment prior to 1st 
January 1949. The Port Trust turned down the request made by the Union 
by its rejoinder (Ex. B-10/23) dated the 5th September 1949. 

2, In the meanwhile a controversy was raging between the Union and the 
Port Trust regarding the loss of earnings to crane drivers brought about by the 
introduction of the II shift in spite of bringing into effect simultaneously’ With 
it the Incentive Bonus Scheme. The crane drivers had been excluded from the 
operation of the Special Compensatory Allowance. The Union complained that 
the benefit which the Incentive Bonus Scheme had brought on to crane drivers 
was only negligible (Ex. B-10/14). There was also a dispute regarding the classi- 
fication, minimum bonus, speed money and house allowance claimed by the Union 
for the crane drivers. The Union claimed Special Compensatory Allowance for 
the crane drivers also. All these issues were referred to Mr. Jaleshwar Prasad, 
the Chief Labour Commissioner (Central). He held consultations with the 
Chairman of the Port Trust and the representatives of the Union. The decision 
arrived at by him on all the above issues was communicated to the Port Trust 
under his letter dated the 18th July 1949 (see annexure to T. R. No. 602 dated 
2nd August 1949, Appendix 3). This letter forms an important landmark in the 
history of labour relations with the Port Trust. Without referring to the recom- 
mendations made by Mr. Jaleshwar Prasad in detail I shall refer only to such 
of them as are necessary for my present purposes. 

21. With regard to the minimum outturn bonus of Rs. 23 per month claimed 
by the Union to each worker the Chief Labour Commissioner suggested a reduc- 
tion of 6i per cent, in the datum line and an increase in the rate of bonus at 
twice the normal rate for additional tonnage handled by the workers including 
the crane men. He expected that the improvement suggested by him would 
bring to each worker 3 times more remuneration than what he got under the 
previous scheme. With regard to speed money he went to the extent of saying 
that he had no objection to stevedores paying “Bakshis” to the crane men if 
they finished their work in a shorter time than usual, With regard to special 
compensatory allowance claimed by the crane men he recommended that crane 
men who were in service on 1st January 1948 should also be paid such allowance 
amounting to Rs, 15 per month with effect from 1st January 1949, But he lost 
sight of the fact that the Port Trust had accepted the scales of salary for the 
crane drivers suggested by the Union on the clear understanding that they were 
In final settlement of two outstanding issues, namely, the revision of pay scales 
and the loss of over time earnings brought about by the introduction of the II 
shift. He also ignored the fact that he had recommended an increase in the 
rates of incentive bonus and a reduction in the datum line output. 

22. In his note to the F and G Committee dated the 19th July 1949 on the 
Chief Labour Commissioner’s proposals put up by the Chairman he pointed out 
that there was really no justification for the grant of any compensatory allowance 
to crane drivers but he had agreed to grant it as a gesture of goodwill. The 
F and G Committee which considered the Chairman’s note came to the conclusion 
that there was no other alternative but to accept the recommendations made by 
Mr. Jaleshwar Prasad in his letter dated the 18th July and they directed that 
the expenditure Incurred on the payment of Special Compensatory Allowance 
to crane drivers should be sanctioned as a pressing emergency. 

23. During the discussion that took place in the Trustees’ meeting on the 
Chief Labour Commissioner’s recommendations the Trustees animadverted to 
some of the recommendations made by him. Winding up the debate the Chair- 
man observed that the reduction of 6i per cent, in the datum line output was 
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anly appeasement of labour intended to secure their godwill and co-operation. 
On such an outspoken exposition of his policy made by the Chairman the 
Trustees accepted the recommendations made by Mr. Jaleshwar Prasad which 
had been tentatively agreed to by the Chairman. ' 

24. Prior to 1st January 1949 hoistmen in warehouses as well as the transit 
sheds in Alexandra Dock used to be given half an hour’s over time from 5.30 
to 6 p.m. It was stopped from 1st January 1949. From 16th August 1940, 
however, due to the heavy congestion in the warehouses the hoist men working 
there were asked to do one hour’s over time from 5 to 6 p.m. The hoist men 
in the warehouses, therefore, began to earn more over time wages since 16th 
August 1949 than what they used to earn prior to 1st January 1949, The Port 
Trust, therefore, refused to pay Sepecial Compensatory Allowance to the 14 hoist- 
men engaged in the warehouses. The Union made a grievance of this stoppage of 
Special Compensatory Allowance to the hoistmen concerned by its letter 
(Ex. B-10/24) dated the 13th October 1949. The Port Trust pointed out in its reply 
(Ex. B-10/25) dated the 3rd November 1949 that as the hoist men in question had 
drawn over time allowance more than the amount of the e»mpensatory allowance 
there was no justification for payment of Special Compensatory allowance to them 
in addition to the over time wages. Pursuant to this decision the Port Trust 
attached the following condition to the grant of the Special Compensatory 
Allowance in addition to the four already attached which have been mentioned 
above. “If an employee eligible for Special Compensatory Allowance, does over 
time work in one month, he will draw the actual over time allowance earned 
or the compensatory allowance whichever is greater.’’ The Union protested to 
the Port Trust against this new condition but to no purpose and therefore it has 
made the demand under discussion. 

25. Prior to January 1949 shifting of cranes was not done in the evening. 
Subsequently it was found that it was necessary to have stand-by shifting gangs 
to shift cranes after 5 p.m. in order to facilitate discharge of cargo from the 
hatches. Over time work was therefore required to be done by fitters and was 
done after 6 p.m. As the over time earnings of fitters, nowganies and mazdoors 
increased after January 1949 the Port Trust refused to pay them special com- 
pensatory allowance whenever their over time earnings exceeded such allowance, 
in accordance with the condition newly imposed by them. 

26. It will be clear from the above history preceding the grant of the special 
compensatory allowance that it was intended to make up the loss of over time 
earnings which accrued to crane men and allied staff in the Hydraulic Establish- 
ment on the introduction of the II shift. If so, there is little justification for 
paying such allowance to those employees whose over time earnings exceed it. 

27. It must be remembered that work in a port does not always remain con- 
stant. It varies from time to time according to the number of ships arriving 
and the nature of cargo brought by them. The II shift was introduced in order 
to obtain a quicker turn round of ships and adjustments in the working of it 
had to be made later on to suit the conditions then existing. If the Special 
Compensatory Allowance was granted on account of change of conditions brought 
about by the II shift it could certainly be adjusted to suit the changed conditions 
that came to exist after the introduction of the II shift. If the purpose behind 
the grant of special Compensatory Allowance was the loss of over time earnings 
brought about by the introduction of the II shift there was no scope for its 
application in the case of thos° employees who earned more over time wages 
than before the introduction of that shift. 

28. Mr. Kavalekar stated that the Port Trust’s refusal to pay Special Com- 
pensatory Allowance to those whose over time earnings were more than such 
Allowance gave rise to an anomaly Inasmuch as the employees who did not 
over time work got the allowance, while those who did such work, got only 
over time wages. But it is worthy of note that the employees who were re- 
quired to do over time work after the introduction of the II shift were rotated 
|every fortnight so that the employees so rotated got over time wages and Special 
Compensatory Allowance by turns. It would have been unjust and inequitable 
for the employees to have both the Special Compensatory Allowance and over 
time wages if the former was intended to be a substitute for the latter. The 

f rant of the Union’s request would have imposed an unreasonable financial 
urden on the Port Trust. 

29. It was strenuously urged by Mr, Kavalekar that the Port Trust did not 
attach the condition under consideration when it first started giving such allow- 
ance but the condition was a later invention intended to evade the grant of the 
Special Compensatory Allowance. He also urged that it was a flagrant breach 
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of the agreement reached by the Chairman with the Union in the presence of 
Mr. Jaleshwar Prasad, the Chief Labour Commissioner, on the 18th July 1949. 

30. It is true that the condition under consideration was not one of the condi- 
tions initially attached to the grant of the Special Compensatory Allowance. It 
was only when some of the employees in the Hydraulic Establishment were re- 
quired to do more over time work than what they did before the Port Trust 
realised the real implication of the grant of that Allowance. While starting 
to grant the Allowance the actual amount of over time wages earned during 0 
months preceding it had been taken into account and the scale of Compensatory 
Allowance was based upon such earning3, The Special Compensatory Allowance, 
as its name implies, was intended to reimburse the employees for loss of over 
time earnings and when there was no such loss there was no justification for 
its continuance. The new condition was Inherent in the original grant itself. 
It was in no way derogatory to or in conflict with the original grant. 

31. The extension of the scheme of Compensatory Allowance to the Crane 
drivers was at the instance of Mr. Jaleshwar Prasad. As pointed out already 
he was bent upon bringing about peace between the Port Trust and their em- 
ployees at any cost. The proceedings of the F. G. Committee held on his recom- 
mendations and the discussion that took place in the Trustees’ meeting make 
It abundantly clear that the Port Trust surrendered in favour of the employees, 
being helpless. The grounds on which Mr. Jaleshwar Prasad, supported the 
cranemen's demand for Special Compensatory Allowance make interesting read- 
ing. He said: “It has been represented to me by Mr. Ashoka Mehta that fitters 
and others have been given some compensation for loss of working over time. 
The cranemen are also to be given over time for the loss of their time. The 
cranemen will be given a compensatory allowance of Rs. 15 a month.” It is 
clear that he recommended Compensatory Allowance to the crane drivers 
because such allowance had been granted to other workmen in the Hydraulic 
Establishment. But I have shown above that the scale of pay for the crane 
drivers had been fixed after taking into consideration their loss of over time 
earnings. The grant of Rs. 15 a month does not seem to have been based upon 
any statistical data. 

32. Lastly, it was urged that the recent trend in the industrial world is to 
discourage over time work but the new condition imposed by the Port Trust seeks 
to perpetuate it. The Port Trust introduced the II shift with a view to bring 
about a healthy change in the working conditions of its employees. Prior to the 
introduction of the II shift the employees in the Hydraulic Establishment had 
to do considerable over time work and the crane drivers had to work 
continuously for 34 hours at least three times in a week. After the 
introduction of that shift it is only a few employees who had to put In more 
over time work by rotation than before. Having regard to the nature of the 
port work it is Impossible to stop over-time work altogether. Besides, the 
Port Trust states that it does not force over time work on its employers who are 
not in a position to undertake it. One of the four conditions attached to the 
grant of the Special Compensation Allowance was that It would be withdrawn 
if the employees refused to do over time work. The Union has asked for both 
over time wages and Special Compensatory Allowance. This shows that the 
Union is not opposed to over time work. In fact, the Union wants the workers 
to earn as much over time wages as possible and in addition have the Special 
Compensatory Allowance. I cannot therefore accede to the demand made by 
the Union. The demand Is rejected. 

Demand No. 2 — Reinstatement of Mr. S. B. Anmrkar, the Assistant Secretary of 

the Union. 

33. Mr. Ansurkax joined the service of the Port Trust in the year 1942. Before 
that, it appears, he was serving in the General Motors, India, Limited. He took a 
keen interest in the activities of the Union and was closely associated with it. 
He was an office bearer of the Union. In the strike of the employees of the 
Hydraulic Establishment which commenced from the 28th December 1947 and , 
continued till the 8th February 1948 he took a leading part. In view of the 
services rendered by him to the Union the latter made him its Assistant Secre- 
tary. Since then he was working as Assistant Secretary of the Union. He 
was the only employee of the Port Trust who was an office bearer of the Union. 

34. Mr. Ansurkar not only took a leading part in the activities of the Union 
but he also helped, according to the Union, the Port Trust authorities in detecting 
cases of bribery and corruption among the Port Trust Officials. The Union 
alleges that the Port Trust officers, therefore, bore a grudge against him and 

wanted to bring him into trouble somehow or other. In 1947 fne Port Trust 
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authorities transferred Mr. Ansurkar from the Electric Department, Northern 
Division, where he was working to the Southern Division with a view to render 
his union activities ineffective. But the Union intervened on his behalf and, at its 
instance, Mr. Ansurkar was retransferred to the Northern Division within a 
month from the date of his transfer. 

35. The Port Trust alleged that Mr. Ansurkar distributed to the Port Trust 
workers during office hours on the 7th March 1950 leaflets containing serious 
allegations against some of the Port Trust officers of the Engineering Department 
at Merewether Dry Dock and other places. The Port Trust, therefore, served on 
him a charge sheet dated the 8th March 1950. He received it on or about the 
13th March 1950. On or about the 15th March Mr. Ansurkar denied the charge 
made against him. He stated that during office hours on the 7th March, he 
was doing the duty entrusted to him by tne chargeman of his department. An 
inquiry was held against Mr. Ansurkar by two officers of the Port Trust on the 
charge framed against him. During this inquiry Mr. Ansurkar was neither 
allowed to bring his witnesses nor permitted to cross-examine those brought by 
the Port Trust. The Union therefore, made a grievance about this to the Port 
Trust authorities. On the 27th April 1950 Mr. Ansurkar received a memorandum 
from the Chief Engineer informing him that his services were no longer required 
from the 1st June 1950. On a consideration of the grievance made by Mr. 
.Ansurkar the Chairman was convinced that there was considerable force in the 
'contentions urged by him. He came to the conclusion that it was improper that 
one of the members of the Board of Inquiry should have been the Mechanical 
Superintendent of the Engineering Department against whom serious allega- 
tions had been made in tne pamphlets distributed by Mr, Ansurkar, He al3o 
held that the inquiry was vitiated on account of the fact that Mr. Ansurkar was 
not allowed to cross-examine the witnesses who gave evidence against him and 
the Inquiry Board did not examine the witnesses tendered by him in his defence. 
By an order therefore dated the 30th May 1950 the Chairman set aside the findings 
of the Inquiry Board and the order passed by the Chief Engineer discharging 
Mr. Ansurkar. He appointed a new Board of Inquiry consisting of Mr. Batuk 
Mehta, the Chief Labour Officer of the Port Trust, and Mr. V. Vaz, Deputy 
Manager, Docks Department, and they were asked to report their findings to 
the Chairman as soon as possible after making a through inquiry, The Chair- 
man stated in his order that he would pass such orders on the findings as he 
might think fit, 

36. On the 6th June 1950 the Board served upon Mr. Ansurkar a chargesheet 
containing the following two charges and required him to show cause within 
three days why disciplinary action should not be taken against him: 

Charge 1. — That he distributed prejudicial leaflets containing serious alle- 
gations against certain officers of the Bombay Port Trust Engineering 
Department among Bombay Port Trust employees at the Merewether 
Dry Dock shortly after 8 A.M. on 7th March 1950; and 

Charge 2. — That he also distributed the aforesaid leaflets among Bombay 
Port Trust Employees at the Electrical Establishment, Northern 
Division, Bombay Port Trust Workshops, during working hours on 
7th March 1950. 

37. Mr. Ansurkar by his reply dated the 8th June 1950 denied the above 
charges and affirmed that he distributed no handbills during working hours on 
the 7th March 1950 as alleged by the Port Trust. The Board consisting of the 
abovenamed two officers commenced its inquiry on the 19th June 1960 and 
finished it on the 26th July. A representative of the Union was permitted to 
remain present at the time of the inquiry but he was not allowed to cross-examine 
the witnesses. 

38. Mr. Ansurkar was allowed to cross-examine the witnesses tendered against 
him and to examine his own witnesses in his defence. He was also furnished 
with copies of the statements recorded from day to day. Mr. Ansurkar, how- 
ever, complamed in his written statement that even the principles of natural 
Justice had not been observed by the Board in holding the inquiry. He stated 
(a) that the first charge regarding the distribution of the leaflet at the Mere- 
whether Dry Dock wa3 entirely a new one, (b) that he was handicapped in his 
cross-examination as copies of the evidence given by the witnesses in the 
earlier inquiry were not supplied to him, (c) that at certain stages in the inquiry 
he was denied the assistance of the Union’s representative, (d) that there was 
no independent person from outside on the Board and (e) that the Board which 
held the Inquiry itself framed charges and examined certain witnesses who had 
not given evidence in the first inquiry. The Board overruled all these objections. 
On objection (a) the Board held that the charge as framed in the earlier inquiry 
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did refer to distribution of leaflets to the workers at the Merewether Dry Dock 
and other places although the evidence led in that inquiry referred to the distri- 
bution of leaflets at “other places”, namely, the Port Trust Workshops. It further 
held that it was within its discretion to frame such charges as were warranted 
by facts in a de novo inquiry and to examine witnesses who would throw light 
on the charges framed. 

39 On objection (b) the Board was of the opinion that Mr, Ansurkar had the 
fullest opportunity to cross-examine the witnesses and, as the proceedings m the 
earlier inquiry had been quashed by the Chairman, no cognisance thereof could 
be taken either by the Board or by Mr Ansurkar. They pointed out that even 
so Mr, Ansurkar tried to contradict certain witnesses by referring to their state- 
ments in the earlier inquiry 

40. With regard to objection (c) the Board pointed out that Mr. Ansurkar’s 
contention that he was not allowed the assistance of a union representative in the 
absence of Dr Shanti Patel, the General Secretary of the Union, who had been 
allowed to be present at the inquiry, at certain stages of the inquiry was not 
correct They stated that Mr Ansurkar’s request to the Board was to give him 
the assistance of one Mr Vyas, a practising lawyer who was not a union repre- 
sentative, and that request was rightly disallowed by the Board The Board 
however, it is alleged, asked Mr Ansurkar to bring another representative of 
the Union in the absence of Dr Shanti Patel, but Mr. Ansurkar did not avail 
himself of that offer 

41. On objection (d) the Board’s view is that a departmental inquiry is, as a 
rule, conducted by the officers of the department concerned and that in order 
that the inquiry should be impartial the Chairman had ordered that it should be 
held by two officers who were entirely independent of the Engineering Depart- 
ment m which Mr Ansurkar was serving. 

42. With regard to Mr. Ansurkar’s last objection that the Board was both 
the prosecutor and the judge, it held that in a departmental inquiry the Board 
has to frame charges on the prima facie evidence made available by the com- 
plaining department and to carry out the examination-m-chief of the witnesses 
produced before it. The Board observed that the procedure applicable to a 
Court of Law cannot strictly be applied to a Board holding an inquiry. 

43. On the above grounds the Board overruled all the objections raised by 
Mr. Ansurkar and, on the evidence adduced before it, came to the conclusion 
that Mr. Ansurkar was guilty of the first charge. On the second charge it held 
that he was guilty of having distributed copies of the leaflets among the employees 
of the Stores Room but not at the Timekeeper’s Office in the Electrical Depart- 
ment at the Workshops. They submitted these findings to the Chairman under 
a report dated the 5th August 1950. The Chairman accepted these findings 
subject to the observation that the finding of the Board that Mr. Ansurkar was 
not guilty of having distributed leaflets at the Timekeeper’s Office was “unduly 
generous’’. He held tkat the distributien of the copies of the pamphlets which 
were highly objctionable and defamatory was subversive of all discipline. He 
discredited Mr. Ansurkar’s plea that the inquiry against him was the result of 
a plot by the departmental officers to victimise him, because he had brought to 
light corrupt practices obtaining among them. The Chairman observed that the 
information supplied by Mr. Ansurkar against two of the Port Trust employees 
had been found to be false after a detailed and searching inquiry was made 
and Mr. Ansurkar could not claim any privilege merely because he happened 
to be an office bearer of the Union, 

44. On the question of punishment to be meted out to Mr. Ansurkar the 
Chairman said that he had carefully considered his case and that he felt that 
the only punishment that was reasonable and adequate was the dismissal of 
Mr. Ansurkar from service. He pointed out that even as a result of the first 
inquiry Mr. Ansurkar had been discharged from service by the Chief Engi- 
neer. He therefore passed an order on the 12th August 1950 dismissing 
Mr. Ansurkar from service. 

45. The Union alleges that the charge levelled against Mr. Ansurkar was 
entirely false and that his dismissal was the result or victimisation of a trade 
union worker. On these allegations it has asked for reinstatement of 
Mr. Ansurkar. 

46. Mr. Kavalekar contended that the Chairman passed the order of dismissal 
against Mr. Ansurkar without giving him an opportunity of offering his explana- 
tion as to the quantum of punishment proposed to be meted out to him and that 
his findings are based on considerations which are irrelevant and extraneous to 
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the evidence led in the inquiry- He has also contended that the mind of the 
Chairman In passing the order of dismissal was influenced by the punishment 
inflicted on him in the first inquiry. He further urged that the Board of Inquiry 
did not go into the question of victimization raised by Mr. Ansurkar in his 
defence. 

47. Before I deal with these contentions I shall address myself to the defence 
taken up by Mr. Ansurkar in his written statement presented to the Board of 
Inquiry and decide whether any of those contentions are of substance and should 
prevail. I think there is considerable force in his contention that he was handi- 
capped in the cross-exmination of the witnesses who gave evidence against him 
in the second inquiry as copies of the evidence adduced in the first inquiry were 
not supplied to him. The Board’s answer to this point that Mr. Ansurkar had 
the fullest opportunity to cross-examine the witnesses before them and, as the 
proceedings in the first inquiry were quashed by the Chairman, no cognisance 
thereof could be taken by the Board or Mr. Ansurkar is neither convincing nor 
satisfactory. Under the Criminal Procedure Code refusal to supply copies of 
statements made by witnesses to the police under section 162 has led to the 
quashing of convictions (See King Emperor V. Bansidhar, 53 A11.458) . The right 
given to an accused to have copies of statements made by witnesses examined 
i gainst him is a very valuable right and often provides him with material for 

oss-examination of prosecution witnesses. When such statements are not made 
Available to the accused an inference, which is almost irresistible, arises of pre- 
judice to the accused [See Pulukuri Kottaya V. King-Emperor, 51 C.W.N. 474 
(478), (P.C.)]. Without copies of the previous statements made by witnesses 
an accused cannot effectively cross-examine them and show that they have 
perjured themselves or that they have overshot their mark. Under section 145 
of the Indian Evidence Act the attention of the witness must be drawn to his 
statement already reduced to writing before the writing is used to contradict 
him. Unless the accused has such statements in his hand he cannot be in a 
position to draw the attention of the witness to the statement already made by 
him. 

48. The credit of a witness can be impeached in the four different ways laid 
down in section 155 of the Evidence Act. Under section 155 (3p the credit of a 
witness can be impeached by proof of former statements made by a witness which 
is inconsistent with evidence given by him which is liable to be contradicted. 
The Board’s refusal to supply copies of the statements made by witnesses who 
gave evidence before them in the earlier inquiry has deprived Mr. Ansurkar of 
a valuable right which he possessed, namely, of impeaching the credit of those 
witnesses ana showing that they are not reliable. He could have brought out 
material contradictions in the statements made by the witnesses in the two 
inquiries. The fact that the proceedings in the first inquiry in which the wit- 
nesses gave evidence had been quashed by the Chairman was no excuse to 
refuse the Just request made by Mr. Ansurkar. Merely because the proceedings 
in the first inquiry had been quashed by the Chairman the witnesses were not 
at liberty either to improve upon the story told by them in the earlier inquiry 
or to tell a story which was quite different from the one which they had told 
earlier. I am therefore of the view that this refusal by the Board to accede 
to the Just request made by Mr. Ansurkar- has materially prejudiced him in his 
defence. 

49. The charge against Mr. Ansurkar in the first inquiry was that he distri- 
buted anonymous leaflets containing serious allegations against the Port Trust 
Officials of the Engineering Department at Merewether Dry Docks and other 
places. But it seems that tne witnesses adduced by the Port Trust referred only 
to the distribution of leaflets among the workmen employed in the Port Trust 
Workshops and not at Merewether Dry Docks. Mr. Ansurkar therefore com- 
plained that the first charge in the second inquiry was a new one and it had not 
been substantiated by evidence led in the first inquiry. The Inquiry Board haa 
stated in its report to the Chairman that workshops were included among "other 

daces” referred to in the chargesheet in the first inquiry and therefore it was 

E pen to them to record evidence as to the distribution of 'leaflets among the em- 
loyees at the Merewether Dry Docks and the Port Trust’s Workshops. But it 
i important to note that if the evidence brought in the first inquiry referred 
only to the distribution of leaflets among the employees in the Port Trust’s 
Workshops there was no necessity to retain the charge with regard to the distri- 
bution of leaflets among the employees at the Merewether Dry Docks in the 
second inquiry. The fact that witnesses were brought in the second inquiry 
to prove that the leaflets had been distributed among the workers employed not 
only at the Port Trust Workshops but also at the Merewether Dry Docks goes to 
show that the witnesses improved upon the evidence brought in the first inquiry. 
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Whether such improvement was consistent with the story as told by the witnesses 
in the first inquiry could only be known from the statements made by the wit- 
nesses in that inauiry. The Port Trust was at perfect liberty to hold a fresh 
inquiry' against Mr. Ansurkar but the Port Trust could not thereby fill up the 
loopholes remaining in the first inquiry. 

50. I do not think that there is any substance in the other contentions raised 
by Mr. Ansurkar in his written statement presented to the Inquiry Board. The 
Port Trust had allowed him the assistance of Dr. Shanti Patel in the first inquiry. 
When he could not remain present at certain stages of the inquiry due to his 
own engagements the Port Trust did allow Mr. Ansurkar to be represented by 
another representative of the Union. It was not prepared to give him the 
assistance of a lawyer in place of Dr. Shanti Patel. 

51. Similarly, Mr. Ansurkar’s contention that Ihe Inquiry Board was not com- 
prised of any independent person outside the Port Trust is equally untenable. 
A departmental inquiry against an employee is always held by the employer 
sitting as a domestic tribunal. All that is necessary for him to assure himself 
is that the inquiry is fair and impartial. It was not necessary that the Board 
of Inquiry should have comprised of persons from outside the Port Trust. 

52. With regard to the complaint that the Board of Inquiry was both the 
prosecutor and the judge, it happens that in a departmental inquiry the emJ 
ployer has to play the role of both the prosecutor and the judge. He has to 
establish the case against the accused employee who is given an opportunity to 
defend himself and adduce evidence in rebuttal. After drawing his own con- 
clusions therefrom the employer is to award the necessary punishment. 

53. I shall now turn to the arguments addressed by Mr. Kavalekar in support 
of demand No. 2. His contention is that the order of dismissal passed by the 
Chairman without giving Mr. Ansurkar an opportunity to offer his explanation 
is void and inoperative. Under Article 311(2) of the Constitution of India no 
person who holds a Civil post under the Union or a State can be dismissed or 
removed or reduced in rank until he has been given a reasonable opportunity 
of showing cause against the action proposed to be taken in regard to him. 
Article 311(2) corresponds to section 240 sub-sections 2 and 3 of the Govern- 
ment of India Act, 1935. In High Commissioners for India and Pakistan Vs. I. M. 
Lall P.C. (50 Bombay Law Reporter 649) a case which arose under section 240 of 
the Government of India Act 1935, Their Lordships of the Privy Council 
observed that a person charged has the right to a reasonable opportunity being 
given to him for showing cause against the charge twice before the order of 
dismissal is passed. They have stated that there are two stages in a proceeding 
under Article 240 of the Government of India Act, 1965, the first being when 
charges are inquired into when the person charged should be given a reasonable 
opportunity to enter into his defence. The second stage is when after the 
inquiring authority has come to its conclusions on the charges and there arises 
the question of awarding appropriate punishment to the said person. According 
to Their Lordships even at the second stage a notice ought to be given to the 
person charged to show cause against the punishment. The following observations 
of Their Lordships are pertinent: 

“In their opinion, sub-section (3) of section 240 was not intended to be, 
and was not, a reproduction of rule 55, which was left unaffected 
as an administrative rule. Rule 55 is concerned that the Civil 
servant shall be informed "of the grounds on which it is proposed 
to take action, 1 ' and to afford him an adequate opportunity of defend- 
ing himself against charges which have to be reduced to writing; 
this is in marked contrast to the statutory provision of "a reasonable 
opportunity of showing cause against the action proposed to he taken 
in regard to him.’’ 

“In the opinion of their Lordships, no action is proposed within the mean- 
ing of the sub-section until a definite conclusion has been come to 
on the charges, and the actual punishment to follow is provisionally 
determined on. Prior to that stage, the charges are unproved and 
the suggested punishments are merely hypothetical. It Is on that 
stage being reached that the statute gives the civil servant the oppor- 
tunity for which sub-section (3) makes provisions* Their Lordships 
would only add that they see no difficulty in the statutory oppor- 
tunity being reasonably afforded at more than one stage. If the 
civil servant has been through an enquiry under rule 55, it would 
not be reasonable that he should ask for a repetition of that stage, 
if duly carried out, but that would not exhaust his statutory right. 
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and he would still be entitled to represent against the punishment 
proposed as the result of the findings of the enquiry.” 

It is clear from the above observations of the Lordships of the Privy Council 
that a civil servant against whom a charge is made in a departmental inquiry is 
entitled to have an opportunity to show cause at two stages, namely, once after 
he is found guilty and again when a punishment is proposed on the finding as 
to his guilt. “Reasonable opportunity 1 ’ means not only a notification of the 
action proposed but of the grounds on which the authorities are proposing the 
action to be taken. The person concerned must then be given a reasonable time 
to make his representations against the proposed action and the grounds on 
which it is proposed to be taken. 

64. In this case the Board of Inquiry submitted a report to the Chairman on 
the 5th August 1950 giving its findings on the charges framed against 
Mr. Ansurkar. The order of appointment of the Board was only to report the 
findings and the Chairman was to pass such orders thereon as he thought fit. 
It was therefore necessary for the Chairman to give notice to Mr. Ansurkar 
of the punishment proposed to be given by him, namely, dismissal before passing 
his final order of dismissal but the Chairman did not issue any such notice to 
(tfr. Ansurkar and call upon him to explain why he should not be dismissed 
from service. In the notice he should have given the grounds on which he pro- 
posed to dismiss him. The Privy Council has held that the provisions of 
section 240(3) of the Government of India Act, 1935 are mandatory. Non-com- 
pliance with such a provision renders the order of dismissal void and inoperative. 

55, Before the order of dismissal was passed against Mr. Ansurkar he was 
not allowed to see the report made by the Enquiry Board to the Chairman 
although he asked for a copy of it. He did not know on what grounds the 
Enquiry Board had arrived at its findings. He had no opportunity therefore to 
challenge the correctness of the facts stated in the report nor to challenge the 
conclusions deduced therefrom by the Enquiry Board. As a result of the first 
enquiry the Chief Engineer had passed only an order of discharge. Mr. Ansurkar 
should have been informed of the reasons as to why the Chairman took a different 
and a very serious view of the whole matter and passed an order of dismissal. 
He should have been given an opportunity to explain why the view taken by 
the Chairman was not justified on the facts before him or on the evidence 
adduced before the Enquiry Board. The Chairman has observed that the find- 
ing of the Enquiry Board that Mr. Ansurkar was not guilty on charge 2(a) was 
unduly generous. He has stated in his order that Mr. Ansurkar had supplied 
certain information against two Port Trust Employees but in both the cases the 
information was found to be false after a detailed and searching enquiry was 
made. Mr. Ansurkar had no opportunity to prove that the information supplied 
by him against the two Port Trust employees in question was true. 

58. I think, therefore, that the procedure followed by the Chairman in pass- 
ing an order of dismissal against Mr. Ansurkar is illegal and it has vitiated the 
order passed against him. The following observations of a majority of the 
Judges of the Federal Court in the case cited above (Infra, 50 Bom. L.R. page 649) 
with which Their Lordships of the Privy Council agreed are pertinent: 

“It does however seem to us that the sub-section (3) of Section 240 of the 
Government of India Act, 1935, requires that as and when an autho- 
rity is definitely proposing to dismiss or reduce in rank a member 
of the Civil Service he shall be so told and he shall be given an 
opportunity of putting his case against the proposed action and aa 
that opportunity has to be a reasonable opportunity, it seems to us 
that the Section requires not only notification of the action proposed 
but of the grounds on which the authority is proposing that the 
action should be taken and that the person concerned must then be 
given a reasonable time to make his representation against the pro- 
posed action and the grounds on which it is proposed to be taken. 
It is suggested that in some cases it will be sufficient to indicate 
charges, the evidence on which those charges are put forward and 
to make it clear that unless the person can on that information show 
good cause against being dismissed or reduced if all or any of the 
charges are proved, dismissal or reduction in rank will follow. This 
may indeed be sufficient in some cases. In our Judgment each case 
will have to turn on its own facts but the real point of the sub- 
section is in our Judgment that the person who is to be dismissed 
or reduced must know that that punishment is proposed as the 
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punishment for certain acts or omissions on his part and he must 
be told the grounds on which it is proposed to take such action and 
must be given a reasonable opportunity of showing cause why such 
punishment should not be imposed." 

In this case the charge-sheet framed against Mr. Ansurkar did not give him any 
clue as to the punishment that might be meted out to him. 

57. The Port Trust has no Standing Orders defining which acts amount to 
misconduct and which acts of misconduct are liable to be visited with the punish- 
ment of dismissal. Mr. Ansurkar did not know that his act would be construed 
as an act of gross misconduct nor did he know that he would be removed from 
service for such misoonduct. In the absence of Standing Orders it was all the 
more necessary for the Chairman to inform Mr. Ansurkar what view he took 
of his conduct "and what punishment he proposed to impose on him. The absence 
of any such indication has to my mind caused great prejudice to Mr. Ansurkar. 
It was, therefore, absolutely necessary for the Chairman to hear Mr. Ansurkar, 
before passing the order of dismissal, as to why he should not be removed from 
service. 

58. The Chairman has pointed out in his order that even as a result of th 
first enquiry held against Mr. Ansurkar, the Chief Engineer had proposed thi 
he should be discharged. That was no ground for consideration While passin„ 
the order of dismissal in the second enquiry, because the proceedings in the first 
enquiry had been set aside on account of the defects which I have referred to 
already. The only relevant consideration was whether the evidence adduced in 
the second enquiry did establish the charge framed against Mr. Ansurkar. 

59. No doubt the above case of the High Commissioner for India & Pakistan 
Vs. S. Lall was a case decided under the Government of India Act, 1935, whereas 
Mr. Ansurkar was charge-sheeted and an enquiry was held against him after the 
new Constitution came into force on January 28, I960. But the provisions of 
Article 311 are analogus to the provisions of the Section 240(2) and (3) of the 
Government of India Act, 1936. It might however be contended that the pro- 
visions of Article 311(2) of the Constitution of India govern the relations between 
the State and its employees whereas, in this case, Mr. Ansurkar, was an employee 
not of any State Government but of the Port Trust which is a semi-Govemment- 
body and therefore, the ratio decidendi in the decision of Their Lordships of 
the Privy Council in the abovementioned case of the High Commissioner for 
India and Pakistan Vs. S. Lall are inapplicable to the facts of the present case. 
But it must be remembered that the provisions of Section 311(2) of the Consti- 
tution embody a very salutary principle of natural justice. Maugham J. pointed 
out in Mackan Vs. the Workers Union (1929), I, Chapter 602; that the phrase 
“the principles of natural justice” could only mean the principles of fairplay. 
so that a provision for an enquiry necessarily imports the idea that the accused 
should be given a chance for his defence and explanation. I think it is only 
just and fair that in a departmental enquiry the person charged should be 
afforded an opportunity to explain why the punishment proposed should not be 
inflicted upon him. It was held in the Province of Bombay Vs. Madhukar Ganpat 
53 Bom. L.R. 754, that the provisions of the District Police Act regarding the 
procedure to he observed in a departmental enquiry were based upon the prin- 
ciples of natural justice. 

60. I have no doubt, therefore, that although the provisions of Article 311 are 
not strictly applicable to the proceedings held against. Mr. Ansurkar, the Chair- 
man was bound to comply with the requirements of that section as they embody 
the broad and fundamental principles of natural justice. The failure on the part 
of the Chairman to observe these principles and to give Mr. Ansurkar an oppor- 
tunity to show cause why he should not be dismissed from service has affected 
the validity of the proceedings held against Mr. Ansurkar. The order passed 
by the Chairman dismissing Mr. Ansurkar from service is void, inoperative and 
of no legal consequence. 

61. Reliance was placed by Mr. Thacker on behalf of the Port Trust on the 
ruling of the Bombay High Court in the Province of Bombay Vs. Madhukar 
Ganpat, cited above and it was contended that as there are no rules framed by 
the Port Trust for conduct of Departmental Proceedings, it was not necessary 
for the Chairman to call upon Mr. Ansurkar to show cause why he should not 
be removed from service before passing such order of removal. That was a 
case of a Departmental enquiry held against a Sub-Inspector of Police by the 
District Superintendent of Police on whose recommendation the Sub-Inspector 
was removed from service by the Inspector General of Police. It was held that 
the order of dismissal of a police officer of a subordinate rank was governed by 
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Section 243 of the Government of India Act, 1935 and the rules framed under 
Section 27 of the Bombay District Police Act, 1890. It was found as a fact in 
that case that the enquiry was not held in accordance with the rules framed 
under the Bombay District Police Act, 1890 and the delinquent had not been 
afforded sufficient and adequate opportunity for his defence. It was further 
held in the said case that these rules themselves embodied the principles of 
natural justice. An infringement of the rules framed under the District Police 
Act implied that there was a violation of the principles of natural justice and 
it was on the ground that those rules had not been complied with, that Their 
Lordships held that the order of dismissal passed against the Sub-Inspector was 
void and ineffective. 

61A. Now there arises the question as to what relief Mr. Ansurkar is entitled 
to. If this were a Civil proceeding a mere declaration that the order of dismissal 
passed by the Chairman was void and inoperative would have served the purpose 
because by reason of the declaration he would be entitled to be treated as if he 
still continued in service. But as an Industrial Tribunal I must grant the relief 
asked for by Mr. Ansurkar, I therefore direct that Mr. Ansurkar should be 
reinstated within a month from the date on which this award becomes enforce- 
able and he should be granted all the benefits including wages to which he would 
Save been entitled to had he not been dismissed from service. There shall be 
ao break in his service on account of his dismissal. 


Demands Nos. 3 and 7 

62. The parties were agreed that demands Nos. 3 and 7 may be grouped and 
discussed together as they arise out of the same grievance made by the Union, 
namely, the starting of a third shift. The demands are as follows: 

(3) “Senior Crane drivers should not be demoted while the junior ones 
are retained as crane drivers.” 

(7) “Promotion of nowganis to the posts of crane drivers as in the past.” 

The Unions’ case, so far as it concerns demand 3, is that 31 crane drivers working 
in the Alexandra Docks were demoted to the posts of mazdoors (labourers) 
without nrior consultation vith it, as a result of which, the Conpensatory, House 
Rent and Dearness Allowance payable to these demoted crane drivers were all 
reduced, as they were based upon the basic salary payable to them. The reason 
for such demotion subseciuently given by the Port Trust was that there was not 
enough work for all the crane drivers. The Union contends that assuming that 
there was not enough work for all the crane drivers the proper course for the 
Port Trust was to follow the principle ‘last in, first out’ and effect retrenchment 
strictlv according to the length of service. The Union complains that the 
Port Trust demoted 31 men who had put in 2 to 8 years of service but they 
retained in service about 120 men who had put in hardly a year of service. When 
this was brought to the notice of the Port Trust they advanced the plea that the 
men working in the first and the second shifts had no connection with those 
working in the third. But this plea, according to the Union, hardly holds any 
wnter, because retrenchment should always be effected according to the principle 
"last come, first go” Irrespective of the shift to which the workmen belong, the 
shift to which a craneman belongs being always a matter of accident. The Union 
states that the reason advanced by the Port Trust for demotion is intended to 
justify an unfair labour practice followed by it. namely, of preferring workmen 
belonging to the “Company Union” called the National Dock Workers’ Union to 
the workmen who are members of this Union. It states further that after the 
demotion of the 31 cranemen in question the Port Trust employed fresh recruits 
who had become members of the Company Union whenever occasions arose for 
recruiting new crane drivers to the exclusion of the demoted cranemen. After 
the present reference was made, the Union alleges, the Port Trust promoted 
temporarily the demoted cranemen but, as this promotion is only temporary, the 
Icrane men so promoted are likely to revert to the posts of Mazdoors at anv time 
in future. The Union has therefore made demand No, 3. The Port Trust’s 
reply to the demand Is that In June 1949 it became necessary for the Trustees to 
Introduce a third shift as the Union refused to accept the suggestion either to ask 
the existing crane drivers to work in the third shift or to train the existing 
nowganis as crane drivers and promote them to work in the third shift as a 
separate entity. 

83. As regard the reduction of the 31 crane drivers the Port Trust’s defence 
is that according to the nature of Port work the demand for cranes fluctuates 
from time to time and from shift to shift so that in January 1951, 20 cranes less 
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were required in the first and the second shifts in each of the Hydraulic Establish- 
ments than those required in October 1950, while the cranes required for the 
third shift in both the months remained the same. Although therefore 40 crane 
drivers became surplus the Port Trust actually reduced 16 crane drivers from 
the Alexandra Docks and 15 from the Prince’s and Victoria Docks on or about 
the 4th January 1951. But in June 1951 when the demand for cranes increased 
the 31 persons who had been reverted in January 1851 were again appointed as 
crane drivers. Whenever the crane load increases temporarily crane drivers 
have to be appointed to meet the crane requisitions and they are distinctly given 
to understand that they would have to revert when the workload decreases. 

64. Prior to 1947 surplus crane drivers U3ed to be absorbed in maintenance 
work such as oiling of cranes, making packings for crane glands, and blowing 
off old packings, chipping, scraping and painting of cranes etc. but, as they 
refused to do such work In that year, fitters, nowganis, Mazdoors etc. had to be 
appointed to do that work with the result that when the crane loads fall the 
crane drivers have to be temporarily reverted to their original posts. This course 
becomes necessary because the strength of permanent crane drivers is fixed after 
taking into consideration the average number of crane requisitions. The Union 
cannot therefore make a grievance of the temporary reversion of 31 crane 
drivers on 4th January 1951 and their subsequent promotion. The Port Truq 
denies that it has made any discrimination between member^ of this Union aru 
any other in the employment of labour. 

65. Though Demand No. 3 is stated in general terms the statement of claim 
put in by the Union makes it clear that it has reference to 31 crane drivers who 
were demoted on or about the 4th January 1951. The Port Trust started a third 
shift in June 1949 and treated it as a separate entity independent of the first two 
shifts. While demoting the 31 cranemen the Port Trust treated the workmen in 
the third shift as an independent section of labour not interchangeableyvith or 
transferable to either of the first two shifts. We have therefore to see how far 
the Port Trust was justified in treating the third shift as an independent entity 
and the workmen in that shift as an indepenent section of labour. In order to 
decide this we have to trace the origin of the third shift and determine under 
what circumstances that shift was brought into being. 

66. I have stated already that even the Chief Labour Commissioner^ 
Mr. Jaleshwar Prasad was convinced when he held discussions with the Union 
in July 1949 that the Crane drivers had adopted "go-slow” tactics as A result 
of which the turn-round of vessels in the docks was considerably reduced and 
there was congestion in the Docks. By the middle of June 1949 there were as 
many as 34 vessels in the stream awaiting berths. The situation became so 
desperate that the Secretary to the Government of India. Ministry of Transport, 
had to come down to Bombay to examine the emergent situation that had arisen. 
In consultation with him the Chairman decided to introduce a third shift working 
from 12-30 a.m. to 7 a.m. for discharging food grains and in respect of general 
cargo vessels to extend the hours of work from 12-30 a.m. to 3-30 a.m as was 
the practice prior to 1st January 1949 and to pay for such work at over-time 
rates. These facts are borne out by the minute (Ex. A 11/14) dated the 14th 
June 1949 put up by the Chairman to the Traffic Committee of the Board. The 
Chairman informed the Committee that negotiations were in progress with this 
Union and another for working 2 hours on over-time basis in addition m each of 
the then existing day and night shifts, and if these negotiations proved success- 
ful, it 'would not be necessary to introduce the proposed third shift. The Com- 
mittee approved of these recommendations and therefore the Chairman carried 
on negotiations with the two Unions regarding the same. 

67. The negotiations carried on by the Chairman with the two Unions for 
working the third shift for food shifts and for extra over-time work of 3 hours 
on general cargo vessels ended in failure. The result of these negotiations was 
communicated by the Chairman to the Secretary, Government of India, Ministr; 
of Transport by a demi-official letter (Ex. A 11/19) dated the 17th June 1949 
This letter gives in detail the reasons why the Port Trust was forced to introduce 
the third shift. It is clear from this letter that the two Unions were prepared to 
work the third shift only on food ships on certain conditions and neither of them 
was prepared for over-time on general cargo vessels. The Union with which 
we are concerned in this reference stated that the crane drivers working in the 
then existing two shifts would not work in the third shift and insisted upon 
nowganis in the two existing shifts being promoted as Crane drivers in the third 
shift. T+ also : nsisted on the vacancies arising out of the promotion of nowganis 
to the posts of Crane drivers or other vacancies being filled up in consultation 
with it. The other Union also proposed similar conditions and wanted the third 
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shift to continue for not more than 6 weeks. It was almost impossible for the 
Port Trust to comply with these conditions. The Chairman therefore stated in 
his letter to the Secretary to Government that he would introduce the third shift 
to work on food ships by engaging entirely new men such as crane-men, shore* 
labour and stevedore men. His proposal was accepted both by Government 
and the Board of Trustees and thus the third shift came into being from the 16th 
June 1949. By refusing to work over-time in the two shifts the employees con- 
cerned committed a breach of an undertaking given by their Union to the Fort 
Trust by a resolution passed by them on 26th November 1944 to work over-time 
at certain agreed rates (Ex. A 11/6). Started under circumstances described 
above the third shift continued to be worked entirely with the aid of men newly 
recruited, a large majority of whom were displaced persons who had worked in 
the port of Karachi before. As the crane-men working in the first two shifts 
refused lo work in the third shift and, as the conditions proposed by the two 
unions for participating in the third shift could not be accepted by the Port 
Trust; the latter had no other alternative than to work the third shift with newly 
recruited labour. It follows therefore that the Port Trust was justified in 
treating the third shift as an independent and separate shift having no connec- 
tion with cilhcr of the first two shifts. If so, it follows that the Port Trust could 
not agree to fill up the vacancies of crane-men and other vacancies occurring in 
■*'~e third shift by promoting men from the first and the second shifts. 

68. It was contended on behalf of the Union that it was willing to work the 
third shift and the Port Trust wrongly rejected the terms offered by it to 
work the third shift including the promotion of nowganis to work that shift. 
The Chairman's letter referred to above shows how the terms proposed by the 
Union were unreasonable and why the Port Trust could not agree to accept those 
terms. When all the crane-men working in the first two shifts refused to work 
in the third shift it was useless to have that shift manned by crane-men promoted 
from the rank of nowganis. Nowganis who had yet to learn the art of crane 
driving would not be able to show any appreciable out-put. The Chairman has 
stated in his above mentioned letter that the Chief Engineer was prepared to 
promote the nowganis and arrange to give them training in the working of the 
first two shifts, and thus relieve i'ully trained men for the third shift. But this 
arrangement was not acceptable to the Union. I cannot therefore accede to the 
contention that the Port Trust wrongly rejected the offer made by the Union to 
work the third shift subject to certain reasonable terms. 

69. Another contention advanced on behalf jrf the Union is that while propos- 
ing certain conditions to work the third shift ft did not close the door for further 
negotiatic is and in spite of it the Port Trust introduced the third shift with the 
aid of rc c cc without consulting it. An emergency had arisen in the Port of 
Bombay on account of a large number of ships waiting in the stream for berths. 
There was no time for prolonged discussion. The Chairman’s letter dated the 
17th June 1949 shows that he carried on negotiations with the two Unions till 
the last i e. till the 16th June and it is only after those negotiations failed that 
he started the third shift. 

70. It seems that wiser counsel prevailed with the Union after the third shift 
was actually started with the aid of refugees. In the course of the settlement 
brought about by Mr Jaleshwar Prasad on the 10th July 1949, the crane drivers 
agreed to do the usual over-time work as before, namely 1£ hours during the day 
shift and 1 hour in the night shift for maintenance work. But Mr. Jaleshwar Prasad 
left it to the Port Trust to decide whether the working hours of the day and 
night shift should be continued. In the course of the discussion which he had 
with the Union on the several points of difference between it and the Port Trust 
the Union suggested that the newly recruited 85 crane-men should be discharged 
but he turned down the proposal. Later on the Union wrote to the Port Trust 
requesting that the newly recruited crane-men should be discharged as the crane- 
men in the first two shifts were willing to do oVer-timc work and stated that 
this was what the Chairman and the Chief Engineer had agreed to (Ex, B 12/6). 
But the Port Trust replied that the Chairman and the Chief Engineer had not 
?iven any such assurance as was referred to in the Union’s letter (Ex. B 12/7). 
The Port Trust did not discharge the newly recruited crane-men but continued to 
work the third shift with their help. The Union thereafter approached 
Mr. Jaleshwar Prasad, the Chief Labour Commissioner, with a request to persuade 
the Port Trust to discharge the newly recruited crane-mcn. The reply sent by 
him to the Union (Ex. B 12/8) is very instructive and makes interesting reading. 
He held the Union responsible for the starting of the third shift. He observed 
in that letter “You will realise that the Port Trust would be in a very delicate 
position if they discharge the new crane-men, for, there is always a danger that 
you may put forth new demands and go slow or go on a strike,” 
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71 It is clear therefore that the Union is responsible for the position brought 
about for the starting of the third shift. If so, It cannot blame the Port. Trust 
for demoting 31 crane-men from the first and the second shifts when there was no 
work for them, 

72. Now let us see it the contention of the Port Trust that they had to demote 
til crane drivers T.6 from the Alexandra Docks and 15 1'rom the Prince’s and 
Victoria Docks as then work load had decreased is borne out by the record. On 
6th September 1450 the Deputy Chief Engineer wrote to the Docks Manager point- 
ing out that the number of cranes requisitioned in the months of July and August 

1950 m a.l Ihe docks had fallen. He stated that he would like to reduce the 

available cranes in the Prince’s and Victoria Docks. He again wrote to the Docks 
Manager on 27th September 1950 saying that the cranes requisition- 
ed in September 1950 had gone down in number and that 
therefore he proposed to reduce certain number of cranes from 

the second and tlurd shifts m all the docks with effect trom the 1st October 1950 
(Ex A 11/23). The statement (Ex. A 12/24) produced by the Port Trust shows 
that there was considerable reduction m the daily requisitions of cranes from 
1st November 1950 to 15th December 1950. The Deputy Engineer sent a list of 
cranes requisitioned in the month of December 1950 and recommended to the 
Docks Manager by a letter dated the 29th December 1950 (Ex. A 11/25) that 1Q_ 
crunes from each of the first two shifts in the Hydraulic Establishments of t 
Alexandra Dock and the Prince’s and Victoria Docks shou'd be reduced and j.v 
' crane drivers from the former and 15 from the latter docks should be retrenched 
with ell eel lrom the 1st January 1951. This proposal was given effect to and 
16 crane-men from Alexandra Docks and 15 from the Prince's and Victoria Dock? 
were reverted to (heir original posts of mazdoors with effect from the 4th January 

1951 It is this reversion which is the subject matter of the present demand. 

73 The Utnon contends that there was really no fall in the work load of crane 
drivers and the fall, if any, was due to defective requisitioning of cranes. This 
contention is palpably untenable. It is outside the province of the Union to 
suggest to the Port Trust ways and means how to improve the working of its 
different departments. It is a matter entirely within the discretion of the Port 
Trust, The Union cannot find fault with the way in which the Port Trust was 
requisitioning cranes. It does not attribute any ulterior motive to the Port Trust 
and contend that it purposely brought about a faff in the number of cranes 
requisitioned in the latter half of the year 1950. The evidence adduced in thig_ 
case leaves no room for debut that the demotion of the 31 crane drivers was neces- 
sitated by a faff in the work load of cranes, 

74. There is no dispute that at the time of demotion of the 31 crane drivers 
the crane drivers were doing purely the duty of driving cranes They refused 
in 1947 to do the maintenance work which they used to do before. By a letter 
dated the 4th November 1947 the Port Trust had warned the Union of the conse- 
quences of refusing to do maintenance work saying that If the crane drivers 
refused to continue to do maintenance work th" svrohis crane dr : v"Tp wou’d he™ 
to be retienched. In spite oi this warning the Union insisted on not -continuing 
to do maintenance work with the result that whenever the demand for cranea 
decreased surplus crane drivers had to be retrenched or demoted. When there- 
fore there was a fall In the number of cranes requisitioned in the latter half of 
1950 the surplus crane drivers could not be detailed for maintenance work. Per- 
force they had to be demoted. The Union cannot make a grievance of it now. 
That the > eversion of 31 crane drivers was only temporary and brought about by 
the exigencies of port work is clear from the fact that those reverted crane-men 
were again promoted as crane-men in June 1931 when there was an increase ip 
the number of ships calling at the port. The shows the bona /Ides of the Port 
Trust Authorities. In October 1951 when there was a fall in the number of crane? 
requir-id the Port Trust reverted 18 crane-men to their original posts These 
required crane-men filed a complaint before the Central Government’s Industrial 
Tribunal at Dhanbad under Section 33-A of the Industrial Disputes’ Act But 
that complaint was dismissed (Ex. A 11 / 28 ). 

75. The Union's grievance is that, while demoting tho 31 crane drivers, thi 
Port Tru.,t demoted senior crane drivers instead of the juniors. In this eonneetior 
It Is necessary to remember that 20 per cent, of the posts in the first and the 
second shifts tiad been reserved for displaced persons by a resolution of the 
Trustees paused on the 14th February 1950. The Port Trust followed the principle 
of "last come, first go” in respect of promotions as well as demotions of the remain- 
ing 80 per cent, of the vacancies in the first two shifts, treating the third shift as 
an independent shift having no connection with the first two. It filled up the 
vacancies in the third shift by emp'nvtng outsiders. The Unions’ con+erffion <hat 
senior crane drivers were reverted while the junior ones were retained in service 
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docs not therefore hold water. The Port Trust maintained that the reversion of 
the 31 crane drivers in question was strictly in accordance with juniority in ser- 
vice it the third shift is treated as a separate and independent shift and 20 per cent. 

the vacancies in the first two shifts is reserved for displaced persons. The 
Union has not called any evidence to prove that it is not so. I cannot therefore 
accede to demand No. 3 made by the Union. 

76. The Unions demand is that Nowganis whose claims to the posts of crane 
drivers were superseded by the Port Trust by recruiting outsiders since June 1, 
1910. should be immediately promoted to the posts of crane drivers and they 
should be paid compensation equal to the amount which they lost in their wages 
as a result of their supersession. It states that the Port Trust Authorities started 
the Ihird shift in June 1949 and recruited outsiders as crane drivers to work that 
shift on the plea that the then existing crane drivers were not willing to work 
that shift. The authorities did not give sufficient time to the Union officials to 
persuade the crane dri\ er.s to work the third shift and in spite of the age long prac- 
tice of promoting the Nowganis to work as crane drivers and in violation of an 
agreement entered into with the Union it appointed outsiders as crane drivers. 
The Union apprehended that, although, the Port Trust authorities started the third 
shift as a temporary measure it would become permanent, The Unions appre- 
hension, it is alleged, has come true. The reason assigned by the Port Trust to 
appoint displaced persons — a reason which was subsequently invented by them, 
was that the Government of India had passed orders that a sufficient number of 
such persons should be employed in Government and semi Government institutions. 
"But there was absolutely no justification for appointing almost all the crane drivers 
in the third shift from the displaced persons. The only consideration which 
"weighed with them in doing so was that these displaced persons were members 

of a Company Union known as the National Dock Workers’ Union and the Port 
"Trust authorities wanted to favour them and bolster up their claims. Even the 
vacancies which occurred in the third shift after it was started were filled up by 
■appointing displaced rersons. Besides, while filling up the vacancies of crane 
drivers the Por< Trust authorities ignored the claims of those who had already 
worked as crane drivers but had been temporarily demoted. The authorities also 
ignored the well recognised principle that the new employees should be appointed 
-to the lower posts and then promoted to higher posts. 

77. The Port Trust resists the demand alleging that the promotion of Nowganis 
-.and Mazdoors to the posts of crane drivers is limited to the extent of 80 per cent, 
of the vacancies arising in the first two shifts and the appointment of crane drivers 
in the third shift Is directly made, from outsiders for the reasons already stated. 
"The demand us framed by the Union had been put up before the Chief Labour 
'Commissioner but he had turned it down on the ground that he was not prepared 
to recommend the discharge of refugees enrolled as crane-men. The Port Trust 
has denied all the other allegations made by the Union and contended that it had 
"to start the third shift and appoint outsiders to man it as the men employed fn 
dhe first two shifts refused to work overtime and the crane-men employed in those 
.-shifts refused to work in the third shift. 


78. I have already referred to the circumstances which led to the introduction 
<of the third shift and expressed the view that the Port Trust had no other alterna- 
tive than to start it with the aid of outside labour. I have stated that the Union’s 
ofle " that the entire third shift should be manned by Nowganis promoted as crane 
drivers was unreasonab’e. for in that case the third shift would have become ineffi- 
cient and ineffective. The Port Trust was willing to work the third shift by pro- 
moting Nowganis as crane drivers after giving them the necessary training in the 
'fir si. two shifts but fhe Union was in no mood to accept that offer, I cannot there- 
Tore entertain the Union’s prayer that the Nowganis who were not promoted as 
crane drivers should be immediately promoted as such and they should be paid 
■crane driver s wages with retrospective effect from June 1949 when the third shift 
was introduced. The Port Trust has been filling up the vacancies of crane drivers 
m the first two shifts bv Dromoting the Nowganis working In those shifts but not 
to th» posts of crane drivers In the third shift. The result of promoting the 
Nowganis who have not been appointed a s crane drivers to work the third shift 
would result in the discharge of the crane drivers who entered Port Trust service 
in June 1949 and thereafter. That would be very unfair and unjust to such crane 
drivers because they have loyally served the Port Trust. In their hour of need 
and stood by them when a state of emergency prevailed. Realising this Mr 
-TaJeshwar Prasad, the Chief Labour Commissioner (Central) turned down the 
present demand of the Union when It was made to him. In rejecting the Union’s 
“Promotion of Nowganies— Th e demand is that promotion 
to crane-men should be from the grade of Nowganies as this was the previous pran- 
ae. If appears that Port Trust have recruited 85 new crane-men who were not 
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In service before. The reply of the Port Trust is that in view of tho fact that the- 
crane-men refused to do over-time work, even cleaning and oiling cranes, they had; 
no alternat've but to recruit the new men to db the* work. As the congestion or 
the food ships had increased they wanted to wnrk third shift for which they had to 
recruit fresh men as the old men refused to work the third shift. Moreover, the- 
policy of the Government of India is to employ as many of the refugees as possible 
and these crane-men are mostly refugees. Therefore in spite of the fact that the 
Nowganies should ordinarily be promoted to the' ranks of crane-men, the action 
of the Port Trust in recruiting new men from the refugees appears to be justified. 
Now it is for the Port Trust to see how they utilise the services of new recruited 
men. It will be difficult for me to recommend that the refugees who have been 
enrolled as crane-men, should be discharged." 

79. It will be unfair and unjust to direct that the crane drivers so far appointed) 
in the third shift should be discharged to make place for nowgams whom the- 
Union wants to be promoted to those posts. I therefore reject that part of the- 
demand. 

80, The demand “Promotion of Nowganies to the posts of crane diivers as ir» 
the past” is couched in general words also refers to the promotion of Nowganis- 
to tijo posts of crane drivers falling vacant hereafter. Whatever might have been 
the circumstances under which the third shift was started and whatever might 
have been the reason for which it was treated as a separate shift independent of 
the first two, there is no longer any justification, in my opinion, to treat it as such- 
hfereafter. It was started as a temporary measure to meet an unforeseen situation. 
Such a situation no longer exists. It was intended mainly to relieve the conges- 
tion of ships carrying food grain. The congestion was cleared soon after the- 
third shift was started. It Is nearly 4 years now since it was brought into opera- 
tion. There is neither any necessity nor any justification to continue it as a tem- 
porary shift. There is also no reason why it should be treated as a shift indepen- 
dent of the first two. I have referred at length to the demand for decasualisation 
of port labour throughout the world and the opinion expressed on that question 
by the Royal Commission on Labur and the Office of the International Labour 
Organisation in my award in Reference (IT-CG) No. 1 of 1952. Casual labour lit 
ports has been decried by all social reformers who have the welfare of the labour 
at heart, The employees of the first two shifts have been sufficiently punished for 
their refusal to work tho third shift on terms which were impossible to accept. 
Not only fresh and outside labour was employed to work the third shift but even 
promotions of the employees in the first two shifts were limited to those two shifts 
and they were not promoted to the vacancies in the third shift. Refugees were- 
appointed not only to man the third shift, but a certain percentage of the vacancies" 
in the first two shifts was reserved for them. When the third shift, was manned 
almost entirely by refugees there was no necessity to reserve 20 per cent, of the- 
vacancies in tho- first two shifts for them The Port Trust transferred some 
refugees from the third shift to the second shift on the plea that those vacancies 
had been reserved for refugees. Treating the third shift as an independent shift 
the Port Trust refused to fill up vacancies in that shift by promoting employees 
In the first two shifts. They also refused to discharge the persons employed in 
the third shift to make place for those promoted from the first two. All this has 
entailed sufficient punishment on the employees in the first two shifts for the 
unreasonable attitude thev assumed at the time of a national calamity in June 
1949 and for holding the Port Trust to ransom as stated bv the Chairman. But 
ifor that reason the Port Trust cannot and should not punish the misguided em- 
ployees of the first two shifts for all time to come. It fJhould not seek to perpetuate 
the evils of casual labour on the ground of convenience and expediency. The- 
third shift might have been a potent or a convenient weapon in the hands of the- 
Port Trust to bring down the Union to its knees. But what was good for an 
occasion cannot be good for all time. If the erane-men indulge in “go-slow” or any 
such tactics hereafter the Port Trust can bring them to book by taking disciplinary 
action against them. To continue the third shift as a temporary shift and to- 
treat it as an independent shift even hereafter is a remedy which is worse than 
the disease. An evil is an evil for all time. The evil of casual labour will still be 
there for whatever reason it is continued as such. It is now four years since tho 
third shift was started and it has come to stay. The benefits which accrue to 
permanent employees such as Provident Fund, Gratuity, Allowance and leave- 
facilities are denied to the employees In the third shift. They do not get the 
benefit of the Incentive Bonus to which the permanent employees are entitled. It is 
improper and unjust to treat the employees in the third shift as temporary and’ 
casual labour and to continue it as an independent shift. The third shift will have- 
hereafter te be treated as on the same footing as the first two shifts and' tire- 
employees in that shift as on par with those in the first two. 
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Bi it was urged on behalf of the Port Trust that Nowganis are inexperienced 
in driving cranes end efficiency will be lost it they be promoted as crane drivers 
But the Port Trust has not denied that prior to the starting of the third shift 
Nowganis used to be promoted as crane drivers and even now the Nowganis in 
the first two shifts are promoted as cranemen in those shifts. The Chief Labour 
Commissioner Mr. Jaleshwar Prasad came to the conclusion that it was the general 
practice of the Port Trust to promote Nowganis to the posts of crane drivers. 
Before refugee crane drivers from Karachi became available for direct recruit- 
ment it was from the Nowganis that the crane drivers used to be appointed be- 
cause It is these Nowganis who gain some experience in the handling of cranes. 
The promotion of course will be according t® certain well recognised principles. 

82. The next point urged by Mr, Thacker on behalf of the Port Trust is that in 
icasc all the three shifts are integrated the cranemen in the three shifts will hc&ve 
,to be rotated -so that the cranemen in the first two shifts will have to wprk in the 
.'third shift and vice versa every fortnight. He argued that the crane-men trans- 
ferred to the third shift from the first two shifts will be naturally inclined to 
adopt “go-slow" tactics as there is no incentive bonus for the employees of the 
third shift and no speed money is paid to the crane drivers in the third shift. This 
/fear will be unfounded If the labour in the third shift is decasualised and the 
labourers employed in thal shift are treated as on par wfth those employed in 
the first two shifts. Besides, a large majority of refugee labourers employed in 
the third shift will be equally distributed in all the three shifts and therefore the 
cranemen employed in the first two shifts will not be in a position to dictate their 
-own terms. 

88. It was further contended that the cranemen working in the third shift cio 
•the maintenance work referred to above, whereas the cranemen in the first two 
shifts do not do that work so that there will be dislocation of work if the crane 
men transferred to the third shift refuse to do maintenance work. If the cranemen 
■working in the different shifts refuse to do maintenance work they will be cutting 
under their own feet for, in that case, they will not only be losing over-time work 
but some of them may have to be retrenched if there be not sufficient work for all 
.of them. 

84. The last point urged on behalf of the Port Trust is that the crane drivers 
.in the third shift, at least some of them, are not members of the Union at. whose 

instance the present-reference was made and this award which will adversely affect 
■them should .not be made behind their back. This award, instead of adversely 
.affecting the crane-drivers in the third shift, confers a benefit on them by treating 
it as a regular Shift and by treating the cranemen employed in that shift as on 
fpar with those . employed in the first two shifts. Besides, the demand (No. 7) as 
framed is concerned .with the cranemen employed in the third shift also because 
it states that Nowganis should be promoted as crane drivers irrespective of the 
shift in which ihey work. The Nowganis are even now promoted as crane drivers 
.in the first two shifts and therefore the demand must be deemed to pertain to 
promotion of Nowganis to the posts of cranemen in the third shift. Although the 
-demand refers to cranemen in the third shift and, although notire of this reference 
-was issued to all concerned, none has appeared and said anything about the 
ipresent demand. I do not therefore see any force in the above contention of the 
'Port Trust. 

85. I therefore direct thal Nowganis should, with effect from the date on which, 
-this award comes into operation, be promoted to the posts of crane drivers irres- 
pective of the shift in which the vacancies o£ crane drivers occur The existing 

vacancies shall be filled up by such promotion. The promotion shall be based upon 
menioiity, fitness end confidential record of the person concerned. 

Demand No. 4 

"Retrenchment and retrenchment benefits” 

86. From the statement of claim put in by the Union it is clear that its first 
mnd foremost contention in the matter of retrenchment is that there was no scope 
for retrenchment and that the retrenchment effected by the Port Trust was neither 
necessary nor justified. It. refutes the Port Trust’s allegation that there was 

"decrease in the quantum of work and that necessitated the reduction of workmen 
‘from the Workshops and General Works. The Port Trust has stoutly denied the 
"contention that there was -neither any necessity nor any justification for retrench- 
-ment. It states that since the last war there has been an inordinate increase i» 
"the Port Trust’s expenditure on staff and therefore the Port Trust found it necessary 
■do do, away with the -surplus staff. 
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87 It will be relevant in this (onnoction to refer to certain observation of Mr-. 
Sankara Ajyar on the labour strength m the Port Trust. H e has. observed as. 
folLows; 

■‘The workshop labour force is now 2,190 men, as compared, with the pre-war' 
figure oi about 1,100 men. No figures are available to enable me to 
make a comparison of the relative outturn of the two periods, but 
the number of work orders dealt with has increased from 3,051 in 
1038-39 to 3,938 in 1948-49, which represents a 29 per cent, increase- 
and, as compared to this, the increase of nearly 50 per cent, in the- 
labour strength appears to be decidedly excessive, and idle time is 
conspicuously In evidence In the yard and even in some of the shops 
The Blacksmith shop is probably the only shop which seems fully en- 
gaged, It is understood! that most of the stall recruited during the- 
year for night shift work to cope with the increased work during war- 
time, has subsequently been absorbed in the general cadre even after 
war, and with it the night shift came to an end. An inspection of 
the workshop at work does undeniably give one the impression that, 
the labour employed is not fully engaged and is far from producing 
fully the outturn normally to be expected of them. I was told in my 
discussions of the situation with the Chief Foreman and others tha* 
the impression I gathered was correct and that the reason for such a 
situation was that the existing conditions of labour and the authority 
vested in officials in immediate charge of the shops do not permit ol 
as much wholesome control and discipline being exercised as is neces- 
sary to produce full normal outturn, not to speak of maximum. It 
seems to me that considerable economy and efficiency can be achieved 
by invoking the expert assistance of a job-analysing company like the~ 
Ea stern Bedaux Ltd., who can easily determine the minimum nucleus 
labour strength required for the workshop and the basis on which 
necessary additions and reductions should be made for subsequent 
fluctuations in outturn,” 

88. In this reference we are concerned with the retrenchment effected by ‘‘bs 
Port Trust in its Workshops and General Works. In the General Works there 
are two divisions, namely, the Southern Division and the Northern Division. The- 
Workshops of the Port Trust are one of the biggest single units of the Engineering, 
Department. In the year 1949-50 it employed 2119 workmen of ail categories', 
skilled, semi skilled and unskilled. The Workshops are mainly engaged on repairs 
and maintenance service and it does manufacturing work also to a limited extent. 
The Workshops have nothing to do with the handling of -argo in the Port. On 
the other hand, they have to undertake special type of work such as lock-gate 
and caissons work. The work of lock-gate and caissons is not a continuous type* 
of work. It has got to be done at intervals of 5/10 years. Mr. Thacker stated in 
the course of his arguments that, this type of work was done in 1938. 1942, 1948, 
1950, etc. It was stated that this type of work is done by employing temporary 
labour as the work is to be done expeditiously. Besides, during the war the Port 
Trust had to undertake work connected with the navy and defence services. For 
this purpose they had to employ a fairly good number of labourers. Mr. Thacker 
slated that after the termination of the war the Port Trust had to continue the 
large labour force it employed during the war because it had to carry on main- 
tenance work which was in arrears, for the same plant had to do this type uf 
work. It was further pointed out by Mr. Thacker that there was an exp’osion in 
the Docks on the 14th April 1944 which caused considerable damage to the Par 
Trust properties. The Port Trust could not carry on the repairs to the damaged 
property as building materials were not freely available during the war. After 
the cessation of war the work that had remained in arreur.s was carried out and 
it was found at the beginning of 1950 that there was considerable surplus labour 
force In the Workshops. In 1938 the strength of the labourers In the Workshops 
was 638 but it lose to 2100 In 1947. This will show that there was more than 
sufficient labour force in the Workshops in 1947. The Port Trust therefore retrench- 
ed some of the workmen from the Workshops m 1950 A committee consisting 
of the Mechanical Superintendent and the Senior Assistant Mechanical Superin- 
tendent (Shore Planl) was appointed on the 9th April 1951. They carried on 
extensive labour analysis shop by shop and came to the conclusion that the re- 
quirements of labour at the tithe of their report were only 965, whereas their 
actual strength at that time was much morn than 965. 

89 Nov/ with regard to the retrenchment in the General Works the Port Trus* 
states that even in that section there was a disproportionate increase In the num- 
ber of workmen since the war. The pre-war strength in that section was 1633,. 
iwhereas the strength of workmen in the said section before retrenchment WJ‘- 
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3117. That supports Ihe allegation made by the Port Trust that there -was enor- 
mous increase in the labour force of the General Works after the war. The 
General Works hod to carry out repairs to the Port Trubt buildings and do minor 
construction works. During the war they had to build military sheds in the Docks 
and carr> out repairs to those sheds. They had also to provide additional water 
supply fa< ilities to ships which touched the Port during the war. The General 
Works had also to carry out repairs to transit sheds, dock walls and bridges on 
account of the damage caused by the explosion of 1944. Mr. Thackar stated that 
the above work had accumulated since the war. but L\ the end of 1949 the arrears 
of work having been cleared, the Port Trust felt the necessity of retrenching its 
labour force in the General Works. In the Northern division of the General Works 
there w-is a stone quarry at Mahul Known .as the Auik Quarry. This quarry was 
found to be working at considerable loss and, therefore, it was thought necessary 
to eflc'.'t retrenchment of the labourers employed on it. On 16th April 1950, 80 
persons working on the quarry were retrenched and on 1st July 1952 permission 
was obtained ficm the Central Government Industrial Tribunal at Dhanbad to 
retrench 33 vvoilters. 

90. In the General Works, Northern Division, 63 men were retrenched on 
st September 1950. Prior to this retrenchment the Port Trust had asphalt roads 
Tih’h required maintenance and repairs. But it was decided to convert these 

roads into conciete roads to save expenses on maintenance and repairs. The con- 
struction of concrete roads was therefore taken on hand in 1947 and completed 
in June or July 1950. A partial retrenchement in the whole section therefore be- 
came in evitable. A second batch of workers was therefore retrenched on 1st 
October 1950. Some more workmen were retrenched in 1951 and some in 1952. 

91. In the Southern Division the strength of labourers prior to retrenchment 
was 1953. But the st"ength of labour in that, division prior to war was only 979 
and for the same leasons as those given above for retrenchment in the Northern 
Division the Port Trust found it necessary to effect retrenchment In the Southern 
Division also They therefore reduced a batch of workers on 1st October, 1951 and 
another batch on 1st March 1951. Some more men were retrenched thereafter in 
year 1951. 

92. It was urged on behalf of the Union that the main reason why there was 
reduction in the quantum of work from the beginning of 1950 was that the Port 
Trust began to employ contract labour when in fact it ought to have employed 
its own labour. Mr. Kavalekar criticised at length the system of engaging con- 
tract labour when the same work could be done by the Port Trust employees. 
He relied on the views of the Royal Commission on Labour as also the Central 
Pay Commission on contract labour. The Royal Commission on Labour remarked: 

“We have found it to be generally true that workmen employed by salaried 
managers, who are personally responsible for their workers, receive 
more consideration than those employed by contractors..,. We 
believe that, whatever the merits of the system in primitive times, 
it is now desirable, if the management is to discharge completely the 
complex responsibility laid upon it by the law ana by equity, that 
the manager should have full control over the selection, hours of 
work and payment of the workers.” (Report, page 119). 

The Central Pay Commission made the following observations on the employment 
of contract labour: 

“A strong objection was raised to any system of contract labour It was. 
insisted that work ol every kind for which contractors' labour was 
at present engaged should be got done by departmental labour. We 
are not able to make any such sweeping prohibition. As it fre- 
quently happens that labour does not get a fair deal from contrac- 
tors, it will be consistent with the spirit of our recommendations if 
contract labour is avoided as far as possible.” (Repxirl, page 194- 
195). 

The Bihar Labour Enquiry Committee condemned the system of recruitment 
of labour through contractors, who. according to the Committee, “Ordinarily 
lack the sense of moral obligation towards labour which the employers or their 
managers are expected to have, and, therefore, do not often hesitate to exploit 
the helpless position of labour in their charge.” The Bombay Textile Labour 
Enquiry Committee agreed with this view. The Labour Investigation Committee- 
of the Government of India, endorsed the view of the Bombay and Bihar Com- 
mittee. (Report, page 84). It is clear from these authorities that contract labour 
should be avoided as far as possible in the interests of social and. moral welfare 
of the workers, 



2748 


THE GAZETTE OF INDIA EXTRAORDINARY 


IP art II 


93. Mr. Thacker stated in the course of his argument that the Port Trust did. 
not employ contract labour in any section of the "Workshops or any other shops 
when retrenchment was carried out except in the case oi repairs to" a barge. As 
the Port Tiust had no slipway they had no other go than to entrust the repairs 
of the barge (No. 136) to the Mazagaon Docks. Mr. Thacker further stated that 
since the inception of the Port Trust, it had entrusted the work of chipping and 
painting the vessels to contractors and that was also done before and after the 
retrenchment. In the General Works, it was stated, no contract was given for 
carrying out any maintenance work either before or after the retrenchment but 
it was admitted on behalf of the Port Trust that contract has been given from a 
very long tunc for large construction work such as the building of huge transit 
sheds, residential quaiters for staff and officers, etc. It was further admitted 
that some repair work was got done departmentally during the war and shortly 
thereafter on account of force of circumstance^. 

94. II is clear from the authorities cited above that employment of contract 
labour is not totally prohibited. On this point I have already referred to tho 
views of the Central Pay Commission. The Labour Investigations. Committee, 
Government of India, has pointed out that some sort of distinction hetween es- 
sential and non-essential processes will have to be drawn in the matter of em- 
ployment of contract labour; for example, if a textile mill owner calls a building 
contractor for painting or white- washing which are not part of the essential pro 
cesses in the mill, then there can be no objection, What is prohibited is the 
employment of contract labour to carry on the essential work which the concern 
carries on. Loading and unloading of cargo is the principal work, carried on by 
the Port Trust. It cannot be expected to carry on building construction work or 
such other work without engaging contract labour. The Port Trust cannot, 
therefore, be found fault with for having engaged contract labour for purposes 
referred to above, 

95. The next contention raised by the Union in regard to retrenchment is 
that the principles followed by the Port Trust, in the matter of retrenchment 
were not healthy but were open to serious objections. It first weeded out 
non-nationals of India. The question as to who should be employed in India is 
a matter of principle which the Government of India has to decide having regard 
to the interests of the nation as a whole, When Government lays down a parti- 
cular policy in the matter of employment a semi-government body like the 
Poi’t Trust is bound to follow it. The Port Trust cannot be accused of having 
chalked out a policy for itself which cannot be supported on principle. In 
pursuing the policy of employing only the nationals of India the Port Trust only 
fell in line with the policy laid down by the Government of India. 

96. The second principle observed by the Port Trust is the matter of retrench- 
ment was to discharge inefficient employees. The Union has taken serious ex- 
ception to this. The general rule to he followed in the matter of retrenchment 
it is well known, is “'last in, first out”. The Labour Appellate Tribunal observed 
as follows, while laying down the principle to be followed in the matter of 
retrenchment, in the case of Indian Navigation and Industrials Ltd., Alleppey and 
certain workmen (1952, Labour Law Journal, Vol. II, p. 611 at p, 612): 

‘‘The principle to be followed in retrenching is not in doubt. It Is a case of 
‘last come, first go’. There are, of course, exceptions to this rule. 
For instance, in (Vie course of retrenchment an employer may weed 
out the inefficient and the unreliable, but such powers are to be 
sparingly exercised and will always be open to the closest scrutiny, 
and it will be permissible, only when there is a history of past mis- 
demeanour or misconduct, punished, tolerated or condoned. We 
advisedly use the words ‘history of misdemeanour or misconduct’, 
because individual acts are dealt with by the management in the 
normal way.” 

These are the principles which should have guided the Port Trust in the matt' 
of retrenchment. 

97. The third principle which the Port Trust followed in the matter of retrench- 
ment was juniority according to the length of service of the staff proposed to be 
retrenched. But they made three exceptions to this rule, namely, (i) the dis- 
placed persons recruited after 15th August 1947, (ii) those employees who had 
been on duty for a period of move than 15 days during the general strike of 
1947-48 and (iii) those who had specialised in particular kind of work such as 
boat building, etc. As stated above, the principle of juniority is the general 
principle to be followed in the matter of retrenchment, Of course, the Port 
Trust could have made an exception in the case of displaced persons becausft 
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the Government of India had directed, as a matter of policy, that a certain per- 
centage of vacancies under it should be reserved for displaced persons. The 
Port Trust therefore had by a resolution decided to reserve 20 por cent of its 
vacancies for displaced persons. The Union cannot object to the exception made 
by the Port Trust in the matter of displaced persons. But I think its objection 
that it was wrong in principle to give preference to those of its employees who 
had been on duty for period of more than 15 days during the strike in 1947-48 
deserves to be upheld. The Port Trust’s action in singling out those persons who 
had not taken part in the strike and retaining them in service is bound to lead 
to discontent, heart-burning and social injustice. Strike is a potent weapon 
which the labour has acquired after years of keen and hard struggle. It is true 
that it is not open to them to employ this weapon in an illegal manner, but if 
a management finds that its employees have resorted to an illegal or an un- 
justified strike it is open to them to hold an inquiry against tlio.se who had 
taken part in such strike and take the necessary disciplinary action against them. 
But it would be bad policy to retrench those of the workmen who had taken 
part in the strike and to retain those who had not done so. It also savours of 
favouritism. 

98. Now coming to the third exception made by the Port Trust in the case of 
those workmen who had specialised in particular kind of work such as boat 
building, it must be observed that retrenchment is generally departmelitwise. If 
in a particular department there is no more than one workmen who is specialised 
in a particular kind of work the management can make an exception in his case 
and retain him in service, though jimmy, m n— Terence to other workmen in the 
same department who are senior to him. But if there is more than one workman 
in the same department who has specialised in ,i paiticular kind of work the 
general rule that the “last come, fli'st go” should be applied. 

99. A further objection raised by the Union to the method of retrenchment 
is that while adopting the principle of “last come, first go” the Port Trust took 
into consideration the period of service put in by a workman in his department 
or section and not the total period of his service as a Port Trust employee, what- 
ever might have been the departments in which he worked. I am afraid I cannot 
uphold this objection in the form in which it is put by the Union. A concern 
may have different departments or sections and there may be unskilled, semi- 
skilled and skilled workmen m each one of such departments or sections. While 
effecting retrenchment the management must reduce the juniormost in the parti- 
cular category in which they want to effect retrenchment. While doing so they 
have to take into consideration the length of service put in by the worker m his 
particular category. For instance, if tne management wants to effect retrench- 
ment of some litters who are surplus to their needs they have to retrench such 
of them who arc the juniormost in that category according to their length of 
■service. The period of service put in by the particular worker before he was 
promoted as a fitter cannot be taken into consideration for purposes of effecting 
retrenchment from among the category of fitters, But before throwing a fitter 
out of employment on account of retrenchment the management must decide 
whether he could be employed in any other category in which he could fit in, 
having regard to his total period of service. If a fitter is prepared to work as 
a mazdoor, he must be employed as a mazdoor after retrenching a mazdoor who 
is juniormost in his category and who has put in a lesser period of service than 
Re. 


100, The Union has made a grievance alleging that the Port Trust transferred 
some workmen from one department to another, considered them junior in the 
department to which they were transferred, and retrenched them while effecting 
retrenchment in that department. The question of transfer from one department 
to another is in the discretion of the management and there cannot be any direc- 
tions or prohibition in that matter. But such a transfer cannot be effected with 

the ulterior motive of doing away with the services of some other workmen in 
the said department. If the transfer is bona fide the length of service put in 
by him in that department in his category will have to be taken into considera- 
tion and he will have to be offered alternative employment in his original depart- 
ment or, if he is willing, employment in other occupations. 

101. The Union has complained that the Port Trust did not consult it before 
effecting “block retrenchment”. It is true that the Port Trust had stated in a 
letter addressed to the Union on 18th May 1946 (Ex. B-13/2) that the Chairman 
had no objection to giving the Union an opportunity of making representation*! 
in cases in which large sections of employees were to be retrenched provided 
that the final decision would rest with the Trustees or the Chairman, as the case 
may be. I do not think that the Union could insist upon the Chairman consulting 
them on each and every occasion before effecting large scale retrenchments. That 
is a matter within the discretion of the management and the Union cap hava 
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no voice in it. If, however, the retrenchment is unjustified or unnecessary it is 
open to the Union to make the necessary representation to the management 
and, if it is not satisfied with the response it receives from them, it could take 
the matter to its logical consequence. If the retrenchment is bona, fide the' 
management is the sole judge of the extent of retrenchment (see the Presidency 
Jute Mills Co. and the Presidency Jute Mil) Company’,; Employees’ Association- • 
1952 Labour Law Journal Vol. 1, p, 796). Mr. P. S. Bakhle in his awurd in 
Firestone Tvre and Rubber Co. of India vs. the workmen (office staff) employed 
under it [1950 I.C.R. (Bom.) p. 481 1 held that the question whether retrench- 
ment was necessary or not was one of internal management and the Union could 
not claim any right of being consulted in that matter. Sometimes prior consulta- 
tion with the Union may lead to dire consequences and retrenchment might 
become ineffective on account of the delay caused in the discussion and consulta- 
tion. 1 cannot therefore countenance the contention of the Union in this behalf.. 

102. I have so far dealt with the scope and the necessity lor retrenchment 
carried on by the Poit Trust. Demand No. 4 as formulated by the Union is too 
general and vague. From the statement of claim put in by the Union it appears 
that it wants me to lay down the principles of retrenchment which the Port Trust 
should follow. It has referred to the retrenchment carried on by the Port Trust 
and complained that it was wrong both in precept and in practice. I have dis- 
cussed at length the various objections raised by the Union against retrenchment 
and laid down what, in my view, should be the correct and appropriate principles 
in such matter. 

103. I shall now address myself to the benefits of retrenchment claimed by 
the Union in its demand. The Union prays that all those workmen who were 
retrenched since the 1st January 1950 should be reinstated without any break 
in their service or loss of service benefits. If this Tribunal comes to the conclu- 
sion that the retrenchment was inevitable the Union states that the cases of all 
workmen who were retrenched from the aforesaid date should be individually 
reconsidered and those of them who were wrongly or improperly retrenched 
should be ordered to be reinstated. I am afraid that the relief of reinstatement 
claimed by the Union is beyond the purview of the order of reference made to 
me by Government. Demand No. 4, as stated in the schedule annexed to the 
order of reference reads: “Retrenchment and retrenchment benefits”, Rein- 
statement is not a benefit flowing or accruing from retrenchment. It is a right 
to which a wrongly discharged or retrenched person is entitled and so far as a 
particular management is concerned it is a liability which could be thrown upon 
it in arbitration proceedings. Reinstatement is a relief which a workman is en- 
titled to ask challenging the validity or propriety of the order of retrenchment. 
It is a relief open to a wrongly discharged workman. 

104. The relief of reinstatement in this case, it seems, was claimed by the 
Union as the result of an afterthought. In its letter (Ex, B-9/5) dated the 12th 
February 1951 addressed by the Union to the Regional Labour Commissioner 
(Central), that is, the Conciliator, it had made six demands and one of them, 
namely, demand No. V, related to “unjustifiable retrenchment”. After raising 
several objections against the manner in which retrenchment was effected bv 
the Port Trust the Union stated that it demanded “payment of unemployment 
compensation to the retrenched employees”. There is nothing in this letter to 
show that the Union demanded reinstatement of the workers who were im- 
properly or wrongly retrenched. It is on this letter that the conciliator took action 
and finally made his report to Government. The demand for reinstatement was 
not before Government. Unless Government has had opportunity to consider 
that aspect of the question it cannot be said that the present reference relates to 
that question. If the Union has not agitated the question of reinstatement before 
the Conciliator and, if there is nothing in the order of reference made by Govern- 
ment to indicate that they applied their mind to the question and if further the 
order itself cannot be construed in any wav as referring to the question of rein- 
statement, it goes without saying that it does not lie in my province to grant 
that relief. 

105. Mr. Kavalokar relied upon 'annexure “A” (Ex. B-9/10) to the Union’s 
letter (Ex B-9/5) dated the 12th February 1951 and also to two letters (Ex. B- 
13/19) dated the 25th July 1950 and (Ex. B-13/42) dated the 14th March 1951 
addressed bv the Union to the Port Trust and stated that these documents prove 
that the Union’s demand with regard to reinstatement was before the Conciliator 
and he referred to it in his report to Government. Annexure “A” refers to a re- 
solution passed by the Managing Committee of the Union on the 22nd January 
1951. The resolution demanded that the senior workers retrenched by the Port 
Trust should be reinstated with adequate compensation. But that was not made 
a demand by the Union in its letter addressed to the Conciliator wherein the • 
Union sought the relief of only unemployment compensation. The Report (Ex 



Ri< 51 


275 if 


THE GAZETTE OF INDIA EXTRAORDINARY 


B-9/15) made by the Conciliator to Government clearly indicates that the Union? 
did not press any claim with regard to reinstatement before him and that the- 
only relief it sought was unemployment compensation. 

106. There is nothing m the two other letters referred to above to support the 
contention now made by Mr. Kavalekar On the other hand, by its letter (Ex. 
B-13/19) the Union demanded reemployment of the retrenched workers and com- 
pensation to those who cquld not be so reemployed. There is no substance, there- 
fore, in the argument now urged by Mr Kavalekar with regard to reinstatement, 

107. Now let us see whether any unemployment benefit should be granted to 
the retrenched personnel. The Union did not submit a list of retrenched work- 
men with the letter which it wiot" to the Conciliator referring the dispute bet- 
ween it and the Port Trust tor conciliation The Union should have given m tne 
list the names of retrenched workmen, the dates ol retrenchment, the peuod of 
their service and the period for which they remained unemployed. In the absence 
of such a list it cannot be taken that the Conciliator had any idea as to who are 
the retrenched workmen for whom the Union claimed compensation As ilo such 
list was produced befoxe the Conciliator, naturally he must not have supplied 
any list ot retienched workmen to Government. Government, therefore, had no 

pportunity to consider individual cases of retrenched workmen Even when 
ihe Union put in its statement of claim before me it did not produce a list giving 
the necessary information as- to the names of retrenched workmen, the dates 
of retrenchment, etc. It was only alter Mr Thacker finished his arguments and 
Mr. Kavalekar rose to reply to them that the Union produced a list (Ex. B-17) 
giving the serial numbers of the workmen from Ex B-l when I stated that it had 
not pioduced a list of the workmen for whom it had claimed retrenchment bene- 
fits. The list (Ex B-17) purports to be that of the retrenched workmen who werc- 
semor in service Mr. Thackei stated in the* course of his argument thut a large 
number of the retrenched workmen have been reemployed by the Port Trust. 
Some of them were reemployed shortly after retrenchment and some after a 
length of time Some of those who had been reemployed had to be retrenched 
again. There is no evidence as to who are the workmen who remained unem- 

? 'loved at the time of this reference or at the date of the hearing of this dispute. 

n the absence of any such evidence 1 am not in a position to pass oiders gi ant- 
ing compensation as a retrenchment relief. In the case of General Motors Ltd. 
'find its workmen (1951 Labour Law Journal Vol. II p. 495) where more than 1100' 
workmen had been retrenched from time to time the demand for unemployment 
benefit was made without mentioning the names of retrenched workmen, the dates 
of letrenc'hement, the period of their service and the period for which they re- 
mained unemployed The Labour Appellate Tribunal held that such a vague 
claim in abstract could not possibly be entertained. The Union has stated? 
in this case that the Port Trust retrenched about 1000 workmen. It is impossible 
for me to grant unemployment benefit unless the parheulats referred to in tne 
authority cited above arc given and there is evidence to show who arc the 
workmen who have remained unemployed The Port Trust had no opportunity 
to know the names of workmen for whom compensation is claimed and to give 
its say in that matter. I, therefore, reject the second part of the demand. 

Demand No 5 

“Deduction of wages for the stoppage of work for 30 minutes on the 3rd July- 
1950 as a mark of respect to Shri Yusuf Meherally 1 ’ 

108. Mr Yusuf Meherally, the well known labour leader and social worker 
of Bombay died on the 2nd July 1950. On 3rd July 1950 the Secretary of the 
Union wrote to the Chairman saying that on that day the crane drivers and the- 
associated staff u-ould stait work at 1 -30 P M instead of at 1 PM and pay respects 
to the late Mr. Meherally. He requested the Chairman to arrange the schedule 
of work in the docks accordingly on that day- (See Ex. B/30). Thereupon, under 
instructions from the Chairman, the Chief Engineer put up a notice informing the 
rane drivers, fitters and other staff of the Hydraulic Establishments on Prince’s, 
Victoria and Alexandra Docks that if they did not resume duty punctually at 1 P.M. 
on that day (i,e , the 3rd July) after lunch recess they would be marked absent 
for the whole day (Ex. A-15/2) It is common ground that inspite of this warning 
the workmen concerned stopped work for half an hour on the aforesaid date from 
1 PM. to 1-30 PM. The Port Trust authorities therefore directed that those* 
workmen who stopped work for half an houi on the date mentioned above 
should not be paid their wages for the whole day including over time wages. 
The Union submits that the stoppage of work for half an hour on the date mention- 
ed above was perfectly legal and justified and that the action taken by the Port 
Trust in respect of the stoppage was vindictive and unwarranted It states that 
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Mr. Meherally was an outstanding figure and a leading labour leader to whose 
■manifold qualities and achievements, glowing tributes have been paid by men 
like Mr. Jawaharlal Nehru, the Prime Minister of India, and therefore the work- 
men were quite justified in stopping work for a short time to honour the memory 
of such a great man, 

109. The Port Trust submits that the stoppage of work for half an hour by the 
crane drivers in the Alexandra Dock, inspite of the warning of the Chief Engineer, 
was subversive of all discipline and it is only the crane drivers in the Alexandra 
Pock that stopped work and not the cranemen in the Prince’s and Victoria Docks. 
It states that 11 the loss suffered by it and gross insubordination which the action 
of the cranemen concerned implies be taken into consideration the cranemen 
concerned deserved dismissal, and in that view, the punishment it inflicted was 
the most lenient that could be imposed in the circumstances of the case, 


110. It is natural that when a great labour leader like Mr. Meherally died, the 
■port Trust employees felt that they should do something to honour his memory. 
But that was no justification for the stoppage of work by the cranemen against 
-the orders of the Chairman, Prior to the stoppage of work the Union Officials 
had seen the Chairman and he had clearly told them that the Port Trust had n 
concern with Mr. Meherally and that he saw no reason to disturb work in th_ 
port m the manner proposed by the Union. The action proposed to be taken by 
Ihe Union to honour the memory of Mr. Meherally involved a matter of principle. 
Port work is important work which calls for urgent and immediate attention of 
the port authorities according to the demand of labour made by the ships arriving. 
■They cannot ufford to close the port, though for a shoit time, to honour the memory 
,of a great labour leader. Thut would set up a dangerous precedent. The labour 
could not dictate its own terms and state when they would work and when they 
would not. The Port authorities did not come in the way of their employees 
honouring the memory of Mr. Meherally by holding meetings or in any other 
way they thought fit. The employees could have done so either during lunch 
hour or after 5 P.M, Stopping work during working hours was not the only way to 
honour the memory of a great man. I have therefore no manner of doubt that 
the stoppage of work by trie cranemen was unreasonable and could not be justi- 
fied. The decision in Bihar Fireworks and Potteries Workers’ Union and Bihar 
‘Fireworks and Potteries Ltd. (1953 Labour Law Journal Vol. I, p. 49 at- 
p. 52) on which the Union has relied, is of no assistance to it in showing that the 
action taken by the cranemen is proper and justified. 


111. Now coming to the question of quantum of punishment I do not think 
•any grievance could be made of it either. As shown above the stoppage of work 
by the workmen concerned against the clear orders of the Port Trust authorities 
was subversive of all discipline. The Port Trust had to keep the shore labour as 
wed as stevedore labour idle on the day in question on account of the uncertainty 
of the crane drivers working on that day. They were therefore put to considerable 
loss. Marking the workmen concerned absent for a whole day and not paying them 
the wages for that day was, in my opinion, the least that the Port Trust could 
have done under the circumstances. 

112. Mr. Kavalekar contended on behalf of the Union that the workmen had 
no idea of the very drastic action proposed to be taken by the Port Trust and that 
the notice in thut connection was put up only during iecess so that all workmen had. 
no notice of it. The Union has not called any evidence in support of its con- 
tention. Besides, the Union officials had seen the Chairman before the stoppage 
of work and he had disapproved of the action proposed to be taken by the Union. 

113. The further contention of the Union is that the Cranemen and the 
associated staff stopped work for half an hour on the 3rd July, but the Port Trust 
authorities punished only the cranemen, and not the allied or associated staff 
•The Union has put in the affidavit (Ex. B/31) of its Assistant Secretary to tha 
effect. It has made no such averment in its statement of claim, The Assistant 
Secretary is not clear as to how he got the information referred to in his affidavit 
or what is the source of his information. The Port Trust has stated in its written 
statement that the cranemen from the Alexandra Docks stopped work but not 
those from the Prince’s or Victoria Docks. Mr. J, A. Jacques, the Hydraulic 
Engineer, Alexandra Docks has made an affidavit (Ex. A-17) saying that on 3rd 
July 1950 he had personally gone round the Docks accompanied by the Deputy 
Chief Engineer and found that only the cranemen were not working the cranes, 
but the other staff was doing the normal work assigned to them. I am not pre- 
pared to disbelieve the evidence of Mr. Jacques, 
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1.14. At a later stage but soon after the hearing of this reference the Union 
produced the affidavit (Ex. B-37) of one Shivaji Anant More and affidavits (Exs, 
B-38 to B-41) of four other workmen to prove that even the members of the 
allied staff in the Alexandra Docks such as fitters, Nowganies, hoistmen, 
muccadums and mazdoors joined the half an hour strike which took place on the 
3rd July 1950 to honour the memory of Mr. Yusuf Meherally. It. appears that 
More was on casual leave from the 3rd July till the 5th July 1950 (See Exs. A-23 
and A-24) But curiously enough ho states m his affidavit that he and other 
members of the allied staff had joined the strike that took place on the 3rd July. 
I am not prepared to believe the affidavits of More and four others referred to. 
above as against the evidence of Mr. Jacques. Assuming that the cranemen and 
their allied staff took part in the strike, the Port Trust cannot be held guilty of' 
discrimination if they punished only the cranemen for it. The allied staff was. 
Subordinate to the crane driver® and were to do only such work as would enable - 
the crane drivers to do their duty. If the Port Trust chose the cranemen, that is, 
the principal workers, for punishment but not their associated staff they cannot 
be blamed for it. 


115. Lastly, it was urged that none of the crane drivers who was punished 
as served with a chargesheet and no inquiry of any kind was held against them 
'fore inflicting the punishment and therefore the action taken by the Port 
Trust against the cranemen is unjust and illegal. No such contention has been 
raised by the Union in its statement of claim. 

116 There is no dispute that the cranemen from the Alexandra Docks who 
alone were punished bv the Port Trust authorities had stopped work for half 
an hour on the 3rd July 1 950. The Union’s only contention, as stated above, is 
that besides the cranemen, the other associated staff had also taken part in the 
strike, It is the Union which wrote to the Chairman on the 3rd July stating that 
tnc cranemen and the associated staff would start work at 1-30 p.m, instead of as 
usual at 1 pm. on that day in spite of the Chairman’s request to the Union not. 
to stop work for any length of time (Ex. B-30). In its reply (Ex. B-30/3) the 
Union admitted stoppage of work for half an hour by the workmen but pleaded 
that the wages ot thos a who stopped work should be cut only for the period for 
which they stopped work and not for the whole day. The cranemen stopped 
work after lunch recess after their presence had been marked in the muster roll 
so that the Port Trust could easily find out from it who were the cranemen who ■ 
went on strike. It is not contended that any individual worker who had not 
joined the strike has been wrongly punished by the Port Trust. The Union 
officials who bad consultations with the Chairman stated what their views were in 
the matter of strike. Under such circumstances I do not think that the failure, 
of the Port Trust to serve the cranemen concerned with chargesheets and to hold 
an inquiry in regard thereto has vitiated the action taken by the Port Trust against- 
those workmen. At the most, it was an irregularity which has not materially 
prejudiced the cranemen whose wages for one day were cut. I therefore overrule 
the contention raised by the Union in this behalf and reject the demand. 


Demand No. 6 

“Withholding of increments for 0 — 12 months for participation in a strike on 31st 
August 1950 as a protest against the policy of the Bombay Port Trust and in 
sympathy with the textile workers.” 

117. The Union alleges that on account of the anti-labour and anti-Union 
policy adopted by the Bombay Port Trust administration there was deep resent- 
ment among the Dock workers. To give expression to this resentment and, as a 
token of sympathy with the textile workers who went on a general strike on 
the 31st August 1950 the Dock workers, it is alleged, joined the strike of the 
textile workers that took place on that day. The Port Trust authorities punished 
e workers who took part in the strike by withholding the increments of some 
— -i six months and of others for twelve months. The Union states that the Port 
Trust singled out the crane drivers who took a leading part in the union activities 
specially for harsh treatment and therefore, while other workmen were served 
with chargesheets and explanations were called for from them, no chargesheets 
were served on the cranemen and they were not asked to give their explanations in 
regard to the strike. Besides, it is stated, that while the Port Trust let off with 
a mere warning the workers belonging to another Union they imposed the very 
drastic punishment ot withholding the increments of the workers who were 
members of either this Union or the Bombay Dock Workers’ Union, both of which 
unions have been eyesore to the Port Trust Administration. The Union, there- 
fore, prays that the Trustees of the Port of Bombay should be directed to restore- 
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the increments withheld by them of the workmen concerned and pay them the 
difference between the wages already drawn by them and the wages which they 
would have drawn but for the withholding of increments. 

118. The Port Trust denies that the strike for one day observed on the 31st 
August 1950 was a reply to the anti-labour and anti-Union policy said to have 
been observed by the Port Trust Administration and contends that this plea is 
an afterthought which occurred to the Union later. 

119. The strike that took place on 31st August 1950 was not in contravention 
of the provisions of sections 21, 23 or 24 of the Industrial Disputes Act, 1947, and 
therefore it cannot be held to be illegal. It remains to be seen, therefore, whether 
it was justified. A sympathetic strike which is not intended to advance a current 
labour dispute or whose aim is not to obtain anything in solution of a current 
labour dispute is not justified. In Oakes on Organised Labour and Industrial 
Conflicts (1926) Section 200 it is stated that “a sympathetic strike— that is, one 
in which the striking employees have no demands or grievances of their own, 
but strike for the purpose of directly or indirectly aiding others, have no direct 
relation to the advancement of the interests of the strikers — is an unjustifiable 
invasion of the rights of the employees” (Ludwig Teller Vol. I, pp. 104-105). 

120. Mr. Kavalekar called in aid the decision of the Labour Appellate Tribun^ 
in 1953 Labour Law Journal, Vol. I, p. 49, to show that the strike resorted to by 
the dockers on the 31st August 1950. was neither unjust nor improper. In that 
case the Labour Appellate Tribunal has pointed out that a right to resort to a 
strike as a direct action is a very valuable right acquired by labour after years 
of struggle and that, if the motive behind it is not perverse or unreasonable, 
it is not unjust. In that case the workers proceeded on strike to obtain solution 
of a current labour dispute. In the case before me the workers had been dissuaded 
by a notice put up sufficiently in advance not to resort to strike and they had 
been warned of the consequences that would ensue as a result of the breach of 
the instructions issued by the Port Trust. As pointed out above the sympathetic 
strike whose aim is not to advance a current labour dispute is unjust and to take 
resort to such a strike in spite of the clear orders of the Port Trust authorities 
was, to my mind, unreasonable as such action amounts to insubordination and 
indiscipline. 

121. Mr. Kavalekar, in order to seek assistance from the above decision of the 
Labour Appellate Tribunal, contended that the strike on the 31st August was 
not a mere sympathetic strike but it was also intended to secure solution of a 
labour dispute. The letter (Ex. A-18/13) written by the Union to the Port Trust 
on the 9th October 1950 leaves no room for doubt that the strike in question was 
sympathetic strike. The letter states clearly that the Hind Mazdoor Sabha, to 
which Trade Unions from various industries including this Union were affiliated, 
called upon its member Unions to go on a sympathetic strike and therefore the 
sympathy of the dock workers for their fellow workers in the textile industry 
was expressed bv their going on a sympathetic strike on 31st August. 31st August 
was the date given by the Hind Mazdoor Sabha for the sympathetic strike and 
therefore the strike took place on that day and it lasted only for a day as a token 
strike. 

122. It is true that in a general meeting of the Union held on the 22nd August 
1950 three resolutions were passed. The first condemned the policy of retrench- 
ment followed by the Port Trust in the Engineering Department and the second, 
the action of the Port Trust in dismissing Mr. Ansurkar, the Assistant Secretary 
of the Union in organising a protest demonstration against the high-handed policy 
of the Port Trust. The third resolution congratulated the textile workers who 
had been fighting for their rights and pledged support to them in the strike 
which they were to undertake. It is clear from these resolutions that although 
the Union’s grievances referred to in the first two resolutions were outstanding 
at the time of the sympathetic strike, the Union proposed diverse action for th" 
different grievances it had against the Port Trust. They show that the docl 
workers wanted to stage a demonstration on account of the first two grievance,, 
and the third shows that they wanted to support the strike which the textile 
workers had undertaken In sympathy with them. It nowhere appears on record 
that the strike which was organised on the 31st August 1950 was to obtain redress 
of any grievance of the dock workers. In that case, perhaps, the strike would 
have lasted for more than a day. Even the letter (Ex. B-32/9) written by the 
Union to the Port Trust and produced by the Union makes it clear that the 
strike in question was only a sympathetic strike. The letter shows that when 
there was a general strike in the city in sympathy with textile workers, and 
when more than a lac of people had joined it, the dock workers alone could not 
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remain aloof. No doubt the letter states that the “strike in the Engineering 
section was also observed as a protest against the policy of retrenchment in the 
Port Trust and the dismissal of Shri Shantaram B. Ansurkar”. That shows that 
the main purpose of the strike was to express sympathy of the dock workers 
with the textile workers anu in audilion uieir ancillary object ot tne worKers 
of the Engineering Department was to protest against the Port Trust policy of 
retrenchment and the dismissal of Mr. Ansurkar. When a strike was organised 
on the 31st August of all the dock workers, the workers ot the Engineering 
section tnougnt tnat it w as the proper occasion for them to stage a demonstration 
against Port Trust's policy of retrenchment, and the dismissal of Mr. Ansurkar. 
For that purpose the Union asked its members to join a procession of retrenched 
workmen on the 31st morning (Ex. B-32/7). If it was the particular two 
grievances of the Engineering section that led to the strike the workers m the 
other sections of the Port Trust would not have joined the strike. It is not 
aliened mac tne striae was organised in sympatny with the retrenched workers 
of the Engineering section or with Mr. Ansurkar. It appears to me therefore 
that the strike on the 31st August 1950 was a sympathetic strike, and not a strike 
to obtain redress of a current trade dispute. 

123. It was next contended for the Union that except the workmen in the 
workshops the other workers in the Hydraulic Establishment, Dredger Section 
and Oil Pipe Line, Wadala were not served with any chargesheets and they were 
punished without any enquiry. The Port Trust has not framed standing orders 
but in the absence of sucn standing orders there is no doubt that the principles 
■of natural justice should have been observed by it before inflicting any punish- 
ment on the workmen concerned. But we must have regard to the peculiar facts 
of this case. The Union declared its intention to direct the dock workers to 
proceed on strike on the 31st August 1950 sometime prior to that date. As soon 
as the Port Trust authorities were apprised of this intention they issued a notice 
to all the workers dissuading them from proceeding on strike and warning them 
-of the consequences of not heeding their advice. The notice had not the desired 
effect and the workmen did go on strike on the 31st August, The Union has 
admitted in the correspondence carried on with the Port Trust that the Dock 
workers went on strike on the aforesaid day. It went further and admitted its 
own responsibility for the same (Ex. A-18/9). It tried to maintain its own as 
-against the view point of the Chairman of the Port Trust. 

124. When it was an admitted fact that the workers had gone on strike on 
the 3 1st August there was no point in holding an inquiry. In the Hydraulic 
Establishment at the Alexandra Docks the crane drivers did not return to duty 
after the lunch interval, They were, therefore, marked absent for the whole 
dav. The crane drivers m the second shift who came to work lifted their tickets 
■tout did not do any work but, instead, went home with the tickets. They were 
•also marked absent for the whole day. In the Oil Pipe Line at Wadala the 
•workmen stopped work abruptly at 11 a.m. They were therefore marked absent 
for the whole day. With regard to the staff at Port Trust Workshops the Chief 
Engineer called upon the artisans to show cause why disciplinary action should 
not be taken against them. The staff of the dredgers belong to the flotilla 
section. They were present on all the vessels but they refused to work on the 
plea that they would be assaulted when they returned home. They were there- 
fore marked absent for the whole day. There was therefore no possibility of 
any wrong person being punished. There is no such allegation and no worker 
has come forth making this grievance. 


125. The Union’s contention that the Port Trust selected the crane drivers 
for a specially harsh treatment as they took a leading part in the activities of 
the Union is not borne out by evidence, It is true that the crane drivers in the 
second shift were punished by withholding their increments for one year, while 
the crane drivers in the first shift were punished by withholding their increments 
for only six months. But the reason for this difference in the matter of punish- 
ment is that the crane drivers in the second shift came for work, but deserted 
tneir duty and went home with their tickets. The Port Trust therefore took a 
nv'rc serious view of their conduct and inflicted a heavier punishment on them. 
The reasons for the difference in punishments meted out to the workmen in 
'different sections have been given in the letter (Ex. A-18/8) written by the acting 
Cmef Engineer to the Secretary of the Port Trust on the 7th September 1950, 
I cannot persuade myself to believe that the cranemen were singled out for a 
specially harsh treatment. There is also no evidence to substantiate the Union’s 
■contention that the workmen who were members of this Union were given a 
•specially harsh punishment. 
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126. There is no force in the Union’s allegation that withholding of incre- 
ments for 6 or 12 months was unduly harsh, The withholding of increments 
was without affecting future increments. The cranemen whose increments were 
withheld for six months lost only Rs, 12 and those whose increments were with- 
held for a period of one year lost Rs. 24 in all. 

127. For the reasons stated above I reject the demand. 

Demand No. 8 

“Leave Rules according to the recommendations of the Central Pay Commission”. 

128. The Union states that it wanted the Port Trust Leave Rules to be more 
liberal than those recommended by the Central Pay Commission but, as the order 
of reference made by Government suggests that they should be in conformity 
with those recommended by the Central Pay Commission, it has no objection 
to tne demand being considered in terms of the order of reference; but it must 
not be taken that it has acquiesced in the terms of reference as now made. 

129. The Union’s case is that on the 21st May 1947 it made certain demands 
on the Port Trust one of which was concerned with leave. The Port Trust then 
promised to reconsider and revise the Leave Rules as soon as the decision of 
Government on the recommendations of the Pay Commission was known. But 
the Port Trust revised their Leave Rules without consulting the Union and, about 
u year alter Government’s decision on the Pay Commission’s recommendations 
was known in about July 1950, it notified its Revised Leave Rules. The Union 
then came to 1 low that the Revised Leave Rules of the Port Trust were less 
favourable than the recommendations of the Central Pay Commission. As an 
instance in point the Union states that, following the recommendations of the 
Central Pay Commission Government divided its employees into two groups, 
namely, those drawing Rs. 60 or less and those drawing more than Rs. 60 per 
month The leave facilities provided to the employees of the latter class are 
superior L> those provided to the former group. The Union has pointed out 
that the Port Trust has gone a little further than Government and has drawn 
the line of demai cation fit Rs. 100 and have divided their employees into two 

f roups namely those getting Rs. 100 or less and those getting more than Rs. 100. 
t therefore happens that the leave facilities enjoyed by the Port Trust employees 
drawing a salary between Rs. GO and Rs. 100 are less favourable than the 
Government employees drawing the same salary. The Union submits that there 
is no justification for making any invidious distinction between the Port Trust 
manual workers and non-scheduled staff on the one hand and its clerical staff 
on the other, as the latter enjoy the same facilities as Government employees. 
It states that th ■ class of employees mainly affected by the above discriminatory 
attitude of tne port Titist is the crane drivers who have been picked and chosen 
by the Port Trust for every kind of discriminatory treatment. The Union there- 
fore prays that the Port Trust should be directed to bring its Leave Rules into 
line with the recommendations of the Pay Commission in all respects, 

130 The Port Trust resists the demand of the Union by stating that the revised 
Leave Rules for its non-scheduled staff are based broadly on the modifications 
mad° by the Railway Board and the Calcutta Port Commissioner in the Leave 
Rules applicable to their staff of 'con espondmg rank and status. It denies that 
it specially singled out crane drivers for discriminatory treatment in the matter 
of Leave Rules. It states that the crane drivers who have been classified as 
skifled artisans are on scales of pay rising above Rs. 100 and they enjoy the 
same leave benefits as skilled artisans on Government Railways and, crane drivers 
who have Been classified as semi-skilled .staff are on scales of pay not rising above 
Rs 100 and they get the same leave terms as semi-skilled staff on Government 
Railways The Port Trust pleads that its Leave Rules are in conformity with 
the recommendations of the Pay Commission with suitable modifications made 
therein by the Railway Board and the Calcutta Port Commission. 

131. It is not denied that the leave facilities provided by Government to its 
employees getting more than Rs. 60 are more favourable than those provided to 
the emplovees getting Rs. 60 or less. That does not mean that the Port Trust 
is also bound to accept the same line of demarcation. It states that it accepted' 
the line of demarcation drawn by the Calcutta Port as also by the Railway 
Board. The Bombay Port Trust has followed the rules and regulations framed 
by the Calcutta Port Trust in many respects. The scales of pay paid by the 
Port Trust to its non-scheduled staff including cranemen cannot be compared 
with those paid by Government to its employees. The dock emplovees have 
benefits such as incentive bonus, compensatory allowance, etc., which are not 
available to Government employees of the same rank and status. 
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132. There is no substance in the contention that the Port Trust has drawn 
the line of demarcation at Rs. 100 with a view to victimise the crane drivers, 
The Port Trust has produced a list (Ex. A-20/J5) to shovy that there is a large 
number of categories of noil-scheduled staff besides the crane driyers whose pay 
is between Rs. 60 and Rs. 100 and who do not get the sarpe leave privileges as 
those drawing above' Rs. 100,' There are some crane drivers who draw a salary 
of more than Rs. 10Q. 

133. It was contended on behalf of the Union that the Port Tryst, has made 
fin invidious distinction between its scheduled and non-schedqled staff inasmuch 
as it has accepted the Pay Commission’s recommendation and provided to the 
scheduled staff better leave facilities than those provided to the non-seheduled 
staff, But + hc non-scheduled staff cannot expect the same facilities in all respects 
sis the scheduled staff. Their pay scales arc based upon different principles and 
on different grounds. Even under the Factories Act a distinction is drawn 
between factory employees and clerical staff. I cannot therefore accede to the 
demand made by, the Union. 


Demand No. 0 

“Rent should not be calculated on Compensatory allowance, but on]y on the 

basic wage.” 

134. The Union’s case on this demand is that according to an agreement 
arrived at between it and the Port Trust authorities in 1947 the latter are 
entitled to deduct from the wages of workmen provided with quarters by the 
Port Trust 10 per cent, of their basic wages but, after the agreement continued 
in force for about 3 years, the Port Trust suddenly started deducting rent at the 
rate of 10 per cent, of their pay plus compensatory allowance in about the 
beginning of 1951. The Port Trust did this without consulting the Union. When 
the Union made a complaint about this to the F^ort Trust the latter replied that 
it had done so, because Government auditors had raised an objection that the 
method of deducting house rent only on basic pay excluding compensatory 
allowance was wrong in principle. The Union submits that in the absence of 
standing orders the Port Trust was bound to follow the agreement arrived at in 
1947, 

135. The Union points out that in granting house rent to its employees who 
have not been provided with quarters the Port Trust calculates house rent only 
on basic pay, and not on basic pay plus compensatory allowance. It submits 
that there is no consistency in the matter of house rent allowance granted by 
the Port Trust and the deduction of rent for the quarters provided by them. 
The Central Pay Commission, it is alleged, has recommended that house rent 
allowance should be paid to Government servants on the basis of their basic pay, 
and not on the basis of their basic pay plus compensatory allowance. The Union 
therefore pravs for a direction to the Port Trust that thev should deduct house 
rent only on the basic pay and not on basic pay and compensatory allowance. 

136. The Port Trust admits that it sanctioned compem rtory and house rent 
allowances on the scales sanctioned by Government with effect from 1st January 
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137. The rules framed by Government for the recovery of rent when Govern- 
ment provides quarters to its staff direct that rent should be paid on “emolu- 
ments which Include compensatory allowance which is granted as a fixed 
addition to pay. The Port Trust states that in July 1950 Government auditors 
suggested that it should follow the procedure followed by Government for recovery 
of rent and, therefore, the Trustees had to accept their suggestion. It states 
that it is not aware of any agreement with the Union that it should recover 
l-ent only on basic pay for quarters provided to their employees. The Port 
Trust has pointed out that under the Fundamental Rules of the Government of 
India, compensatory allowance is counted as part of emoluments and the Port 
Trust follows those rules. 

1.38. The Union has not adduced any evidence to substantiate its contention 
that there was an agreement between It and the Port Trust that the latter should 
deduct house rent equivalent to only 10 per cent, of the basic pay of its employees 
and not on the compensatory allowance also. It is true that under the rules 
governing the occupation of Port Trust residential quarters the recovery of 
rent for Port Trust quarters was being made at 10 per cent, of nay and the term 
“pay meant the amount drawn by an officer or servant as pay and included 
officiating pay, personal pay, special pay, etc., but did not include any allowance 
But it must be remembered that at the time when the rules with regard to 
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recovery oi rent for Port Trust quarters were framed no compensatory allowance 
was being paid to Port Trust employees. It was from 1st January 1947 that the 
Port Trust began to pay compensatory allowance on the same stale as Central 
Government servants, When Government or the Railway authorities pay 
compensatory allowance to their employees they recover 10 per cent, of their 
pay and such allowance as rent for the quarters provided by them. That is in 
accordance with Fundamental Rule 45 A IV according to which rent for resi- 
dential quarters provided by Government is standard rent or 10 per cent, of a 
Government servant’s pay, whichever Ls less (Ex. A-21/1 & 2). Compensatory 
allowance, according to Fundamental Rule 45(1, is included in '(emoluments” 
referred to in the above rule. After the Port Trust started paying compensatory 
allowance it should have recovered house rent not only on the basic pay but also 
on the compensatory allowance and that is what the Assistant Auditor Outside 
Audit, pointed out to the Port Trust in his memorandum dated 6th July 1950 
(Ex. A-21/3). The Trustees of the Bombay Port Trust therefore accepted the' 
recommendation of the Assistant Auditor and their own Chief Accountant in a 
jneetmg held on the 31st October 1950 and resolved to recover house rent at the 
rate of 10 per cent, of the total emoluments drawn by a Port Trust employee 
according to Fundamental Rule 45C or the assessed standard or the concessions 
rent whichever is less. When Fundamental Rules have been made applicable 
to the Port Trust it is just and proper that they should recover house rent in 
accordance with those rules. Besides, while framing rules for charging 10 per 
cent, of pay as house rent the Port Trust had reserved to themselves the right to 
revise that rate whenever necessary, 

139. From the appendix to T. R. No. 574, dated 29th July 1947 (Ex. A-21/5) 
it appears that the Port Trust pays a fixed house rent allowance to its non- 
gazetted staff drawing salary upto Rp. 300 per month and it is only to those 
getting a salary higher than Rs. 300 that it pays the difference between the actual 
rent paid and 10 per cent, of pay, subject to a maximum of 10 per cent, of pay, 
A large majority of the non-gazetted staff, it is clear, are paid house rent at a 
fixed rate and they are not affected by the change made by the Port Trust ip 
the matter of levy of house rent on the recommendation of the Assistant Auditor. 
I do not think that the employees concerned in this reference, at least a sub = 
stantial majority of them, are affected by the change in question. 

140. According to section 58A of the Bombay Port Trust Act, 1879 (as amend- 
ed), the Board of Trustees are bound to take into immediate consideration any 
defects or irregularities that may be pointed out by the Auditors and pass such 
orders thereon as the Board thinks fit and send a report of the action taken by 
them to the Central Government. It is in accordance with this section that the 
Port Trust took action in the matter of recovery of house rent. 

141. Section 58A(2) of the Bombay Port Trust Act lays down that if there is 
any difference of opinion between the Board and the Auditors on any point 
Included in the audit report and the Board feels unable to accept the recom- 
mendations made by the Auditors on such points, the Board should refer the 
matter to the Central Government for final orders. Mr. Kavalekar urged that in 
accordance with this provision, tile Trustees should have referred the point 
raised by the Assistant Auditor to the Central Government for final orders. 
But such a reference is contemplated only when there arises any difference of 
opinion between the Trustees and the Auditor on any of the points raised by the 
latter. No such difference arose in this case. The Assistant Auditor had cited 
sufficient authority in support of his view which could not be negatived. Besides, 
if would have been futile for the Trustees to differ from the Auditor when the 
iUles appiiel by the Central Government to its own servants were in favour of 
tlie Auditor's view, 

142. In the result it is clear that the demand cannot be entertained. It is 
therefore rejected. 

(Sd.) S. H. Naik, 

Industrial Tribunal. 

Bombay; (Sd.) K. R. Wazkah, Secretary. 

The 24 th July 1953. 
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